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Judgement
Introduction

The two Petitioners to this Application are Class I Ayurvedic doctors attached to the Ministry of
Ayurveda. The 1% Petitioner is presently attached to the Welagedara Memorial Ayurvedic Hospital
situated in Kurunegala, where the Provincial Director had retired upon reaching her age of
retirement on the 31% December 2022. Thereafter, the Ministry had advertised the vacancy, and in
response to the said advertisement, the 1 Petitioner had applied. After interviews, due to some
technical issue, the said interviews and appointments were cancelled. In the meantime, the
Respondents had taken steps to appoint Dr. Muthugala, who is the 12" Respondent, to cover-up
the duties of the Provincial Director, who is attached to the said Ayurvedic Hospital by the

document marked as P15.

The Petitioners challenges the said appointment on the basis that the said 12" Respondent, being
a specialist, cannot be appointed, nor can an acting appointment be accepted for the Provincial
Director, since his salary scale and his position are above that of an Class I Ayurvedic doctor who

is only eligible to function as a Provincial Director.

After issuance of notice, the Respondents filed their respective objections, and in their objections,
they have taken up the position that no acting appointment had been made, and that merely a

temporary cover-up appointment had been made until the vacancy is properly filled after an



interview. Thereafter, this was argued before me, and the following arguments were advanced by

Counsel; hence this judgement.

Arguments

The first contention advanced by Mr. Canishka Witharana is that the 12" Respondent is not eligible
to act in appointment as the Ayurvedic Commissioner in view of Rule 132 of P11, and he further
argues that what is stated in R6 and P18 confirms his argument. Furthermore, he argues that what
is reflected in P15 is an acting appointment; therefore, P15 has been issued in violation of Rule

132 of P11.

On the other hand, Mr. Rajin Gooneratne, S.C., argued that there is a distinction between an acting
appointment and a cover-up appointment, and therefore, no acting appointment has been made by
P15, and anybody is eligible to cover-up the duties of the Commissioner. Though Dr. Muthugala
is a doctor attached to the Welagedara Memorial Ayurvedic Hospital; he is illegible to cover-up
the Provincial Director’s duties since there is nobody else to perform the same, as he has not been

assigned to act as an acting Provincial Director.

The second argument advanced by Mr. Gooneratne is that the Petitioners have not shown that they
have locus standi to challenge P15, as this Application has not been filed as a public interest

litigation; therefore, the Petitioners are not eligible to challenge it.
Factual Matrix

On a perusal of the record, I found that the 1% Petitioner has been appointed as a primary grade
Ayurvedic doctor by P1. Similarly, by P4, the 2" Petitioner has been appointed as a medical

officer of primary grade. The 1% Petitioner has been promoted to Class I medical officer of



Ayurveda by P2. Similarly, by P5, the 2" Petitioner has also been promoted to Class I. Therefore,

it is an undisputed fact that both are officers attached to the Ayurvedic sector as Class I officers.

The Petitioners have annexed to their Petition their work schedules by P6 and P7. In addition to

that, the Petitioners have annexed P7(a) to P7(c) showing how the routine of specialists is

scheduled in the Northwestern Province. Accordingly, it is their position that the 12 Respondent,
who has been appointed to cover up the responsibilities of the Provincial Director, is entrusted to
work on all five days of the week and in several wards. Therefore, it is their assertion that he is not
able to supervise or superintend several hospitals which come under the purview of the Provincial

Director of the Northwestern Province.

In addition to that, it is also contended that P11 and P12 are the Public Service Commission
Regulations, particularly Rules 132 to 141 under Chapter IX of P11 stipulates as to how an acting
appointment should be made. It is their complaint to this Court that for an Ayurvedic doctor to be
appointed to an acting appointment, the rules contained in the said Chapter IX should be followed.
Accordingly, by appointing the 12" Respondent, who has a lot of responsibilities as a specialist,
violated the said rules since he is unable to perform his duties as an acting Provincial Direcor,

having been appointed by P15.

Therefore, the Petitioners challenged the same. Accordingly, their complaint is that by virtue of
the appointment made by P15, the Respondents have violated the rules contained in P11 and P12.
Therefore, since there is a clear violation of the rules, a Writ of Certiorari lies to quash the
appointment. In addition to that, they have asked for a Writ of Mandamus to proceed with the
appointments which the Respondents have called for to fill up the vacancy which fell due from 1%

January 2023 by reason of the retirement of the then Provincial Director.



However, on the other hand, it is the argument on behalf of the Respondents that no acting
appointment has been made by P15, and that the 12" Respondent has only been appointed to cover
up the duties and responsibilities of the Provincial Director until a permanent appointment is made
after due process. In effect, the main issue can be decided by giving an interpretation to the letter

marked as P15 annexed to the Petition, and P15 reads thus;
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Accordingly, it is my view that the 12" Respondent has not been appointed to the position of the
Provincial Director as an acting appointment. According to P15, the 12" Respondent has been
assigned only with the responsibility to cover up the duties of the Provincial Director, and that is
also until a suitable officer is appointed. Therefore, there is no violation, and P15 is not an acting
appointment or a permanent appointment. If the 12" Respondent is capable of supervising and
superintending the overall responsibilities and duties of the Provincial Director, there is no

violation of any rule as argued by the Petitioners.

For further clarity, I will reproduce the relevant rules stipulated in P11;
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Accordingly, the document marked as P15 does not fall within the above-mentioned rules.

It should be noted that Chapter IX of P11 relates to acting appointments. Here, there is no such
acting appointment made. As such, to cover up the responsibilities and duties of the Provincial
Director, somebody has to be appointed temporarily. Accordingly, P15 is well within the purview
of the Respondents, and it is not ultra vires; rather, it is intra vires. Therefore, it is my view that

no writ lies.

Conclusion

Accordingly, I am compelled to dismiss this Application for a Writ of Certiorari; in addition to

that, since no Writ of Certiorari lies, no Writ of Mandamus also lies.

For the reasons adumbrated above, I dismiss this Application.

JUDGE OF THE COURT OF APPEAL
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