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JUDGEMENT 

B. Sasi Mahendran, J.  

The Accused-Appellant (hereinafter referred to as ‘the Appellant’) was indicted before the 

High Court of Gampaha for having committed the offence of Grave Sexual Abuse on one 

minor namely Kahagalla Devage Jayantha Lakshan on or about 19.09.2015, punishable 

under Section 365 B (2) (b) of the Penal Code as amended by Act No.22 of 1995 and as 

further amended by No.29 of 1998 and No. 16 of 2006.  

At the trial, the prosecution presented evidence through five witnesses and marked 

productions P1-P3 and thereafter closed its case. The Appellant, in his defence, gave 

evidence under oath and additionally called 4 witnesses.  

At the conclusion of the trial, the Learned High Court Judge, by judgment dated 

14.03.2022, found the Appellant guilty of the charge and imposed a sentence of 8 years of 

rigorous imprisonment and a fine of Rs. 150,000/- and 1 year of simple imprisonment in 
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default. Furthermore, compensation of Rs. 20,000/- was ordered to be paid to the victim; 

in default, a term of six months' simple imprisonment is imposed.   

Being dissatisfied with both the conviction and the sentence imposed by the Learned High 

Court Judge, the Appellant has preferred an appeal before this Court, articulating the 

following grounds in support of their challenge. 

 

1. That the learned Trial Judge failed to consider the inter se and per se 

inconsistencies in the evidence provided by PW 1, PW 2, and PW 7 

2. That the Learned Trial judge failed to consider the credibility of PW 1, 

3. That the learned Trial Judge failed to consider the credibility of PW2, 

4. That the learned Trial Judge failed to properly evaluate the evidence of DW2, 

5. That the learned Trial Judge failed to properly evaluate the evidence put forward 

by the Defence on behalf of the Appellant in accordance with legal principles, 

6. That the learned Trial Judge had failed to analyse the probability of the 

Prosecution version in light of the Defence evidence, 

7. That the learned Trial Judge has misapplied the judgment of Sana v Republic of 

Sri Lanka 2009 1 SLR 48, 

8. The learned Trial Judge has failed to properly evaluate the evidence led at the 

trial, 

9. The learned Trial Judge failed to apprehend that the Prosecution had failed to 

discharge its burden of proving its case beyond a reasonable doubt. 

 

The facts and circumstances of this case are as follows,  

According to PW 1, Kahagalla Devage Jayantha Lakshan, the victim was 11 years old at 

the time of the alleged incident and 17 years old when providing the testimony. According 

to the witness, he lived with his grandparents, and on weekends, his mother, identified 

as PW 2, would visit. The witness further explained that while he was in the 6th grade, 

he was terminated from school, and following the incident, he received medication to 

address anger-related issues. Further, he stated that he was acquainted with the 

Appellant, whom he referred to as "Nuwan Mama," as the Appellant resided nearby. On 

the day in question, while the witness was playing with a wheel, he had gone to the 

Kabarangawa junction, where the Appellant parked his three-wheeler. At that time, the 



Page 4 of 13 
 

Appellant had called the witness and asked him to touch his male organ, and the witness 

was standing in the front seat of the three-wheeler when this occurred.  

Page 56 of the brief,  

ප්‍ර ; ඊට පසේ්සේ ඔහු ් ොනවද තමුන්ට කිව්්ව් ඒ ්වලෝව්? 

උ : එයෝේ කලිස  ගලවලො එයෝේ චු පැත්ත අල්ලන්න කිව්වො. 

Further, the Appellant had asked the witness to take the male organ into his mouth, 

where the victim had proceeded to do so.  

Page 57 of the brief, 

ප්‍ර : ඊට පසේ්සේ තමුන් ් ොනවද ක්ල්? 

උ : ඊට පසේ්සේ    කටට  අරන් ඔ් ො  ඔ් ො  පොත් කර කර ්ේවො කළො. 

When questioned by the prosecution as to whether the Appellant had shown anything to 

the victim, he confirmed and explained that he had shown him pornographic material. 

The witness also admitted that there were not many people present in the area at the 

time. Afterwards, PW 01 returned home, where his grandmother was present, and later 

that night, when his mother, PW 2, arrived, he informed her about the incident. 

Subsequently, PW 2 contacted the emergency call centre to report the matter. Following 

this, the police arrived, recorded his statement, and escorted him to the hospital. At the 

hospital, the witness admitted that he had narrated the events of that day to the doctor, 

PW 7, and further disclosed that he had been on medication before the incident.  

During cross‑examination, PW 1 stated that his removal from school was due to 

inappropriate behaviour, and after this incident, he started to take medications.  

Page 68 of the brief,  

ප්‍ර :  ය වසරට වනකන් පොස්ල් ඉ්ගන ගත්තො  පසුව ඇයි ඔබට පොස්ලන් එන්න එපො 

කියලො ති්යන්්න්? 

උ : ඉසේ්කෝ්ල් කල දඟ වැඩ නිසො. 

ප්‍ර : ් ොනවද කල දඟ වැඩ? 
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උ : ළ යින්ට ඉන්න දුන්්න් නැ ැ. 

ප්‍ර : ් ොනවද ක්ල්? 

උ : ඉසේ්කෝ්ල් යන කොල්ේ ළ යින්්ේ ගවු   උසේසනනවො. 

ප්‍ර : ළමයින්ගේ ගවුම් උස්සන එක විතරද කගේ ? 

උ : ඔව්. 

ප්‍ර  : ළ යින්ට ්කල ගැහු්ව් නැද්ද? 

උ : ්කල ගැහුවො. 

Page 69 of the brief,  

ප්‍ර : ඔබට පරිවොසයට දොන්න ්ද ව්ියන් කටයුතු කලොද? 

උ : ඔව්. 

ප්‍ර : පරිවොසයට දැේ ොද? 

උ : නැ ැ. ඊට පසුව ත යි ඉසේිරිතෝලට ගිහින් අර අ්ේ් ත් ටික අරන් දුන්්න් තොත්තො. 

PW 01 confirmed that the incident occurred on 19.09.2015 in the morning, though the 

defence pointed out a contradiction with his police statement, which recorded the time as 

evening. The witness acknowledged that he had known the Appellant since 2015 and 

admitted that he was disabled and used prosthetic legs. When asked by the defence 

whether, on the day in question, the Appellant placed his hand on the witness’s right leg 

before taking the Appellant’s male organ, PW 1 denied this version of events. Further, the 

defence suggested that when the witness attempted to take the Appellant’s male organ, 

his right prosthetic leg became detached, and the witness denied this version too.  

Page 72 of the brief,  

ප්‍ර :  සොක්ෂිකරු    ඔබට ්යෝජනො කරනවො ඔබ ඒ අවසේථෝව්දී ්   විත්තිකරු්ේ පුරුෂ ලිිංග්යන් 

අදිද්දී ඔහු්ේ දකුණු කකුල  පවො ගැලවුනො කියලො? එය ත ො ිළිගන්නවොද? 

උ : නැ ැ. 
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The witness admitted that he has another case pending before the Aththanagalla 

Magistrate’s Court, bearing case number 114/21, relating to an incident of abuse that 

occurred in 2016.  

 

Page 73 of the brief,  

ප්‍ර :    ්යෝජනො කරනවො ඔබට ඔබ අත්තනගල්ල  ් ේසේරොත් අධිකොන්ේ  බී.2961/2018 දරන 

නඩු්ව් පැමිණිලිකරු බව? ඔබ අත්තනගල්ල  උසොවියට   තවත් ්ේ ව්ේ පැමිණිල්ලක්ෂ ්පොලිසියට 

කරලො ්ගොනු කරලො ති්බනවොද? 

උ : ඔව්. ඒ වයසක සියො ්ක්නක්ෂ කරදර කලො කියලො.    කිවු්ව් නැ ැ. අ්ේ පැත්්ත් කට්ටටිය ත යි 

දැන ්ගන සිටි්ේ. ඊට පසුව එයොලො ්පොලිසියට කතො කරලො  ොව ්ගනිච්චො. 

The defence suggested that the witness had taken hold of the Appellant’s male organ and 

attempted to trouble him. The witness denied this suggestion.  

Page 74 of the brief,  

ප්‍ර : සොක්ෂිකරු    ්යෝජනො කරනවො 2015.09.19 වන දින ්ේ විත්තිකරු ලඟට ඇවිල්ලො ඔබ විසින් 

්   විත්තිකරු්ේ පුරුෂ ලිිංගය ඇදලො  ්   විත්තිකරුට හිරි ැර කල බවට? 

උ : නැ ැ. 

The defence highlighted an omission in his police statement concerning the alleged 

showing of pornographic images.  

Page 74 of the brief,  

ප්‍ර : සාක්ෂිකරු ඔබ දැන් ගරු අධිකරණයට ප්‍රකාශ කළා ඔබට ගමම විත්තිකරු ග ෝන් එකකින් ග ාගටෝ 

ගෙන්ුවා කියලා  

උ : ඔව්  

ප්‍ර : ඔබ ඒක ගොලීසියට ප්‍රකාශ කලාද? 

උ : ඔව්  

Further, the witness stated that PW 2 had instructed him that, if anyone troubled him, 

he should inform her.  
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Page 76 of the brief,  

ප්‍ර : අේ ො කිව්වද කව්රු  රි කරදර කරලො ති්යනවො නේ කියන්න කියලො? 

උ :  ඔව් 

ප්‍ර : අේ ො දන්්න් ්කෝ ො ද කවුරු  රි කරදර කරොද කියලො? 

උ : එයො දන්්න් නැ ැ. එයො කිව්්ව් ් ොකක්ෂ  රි කිව්ව ග න්   ට කියන්න කියලො. 

ප්‍ර : ඔබ්ේ අේ ට ඔබ ගැන ් ොඳ  අව්බෝධයක්ෂ ති්බනවද? 

උ : ඔව්. 

The witness has admitted the fact that after 4 days of the incident he has given a 

statement to the police.  

Page 76 of the brief,  

ප්‍ර :ඔබ දවසේ  තරකට පසේ්සේ ත යි ්පොලිසියට කට උත්තරය ලබො දීලො ති්යන්්න්? 

උ : ඔව්. 

Furthermore, the PW 1 denied the defence’s suggestion that he had falsely accused the 

Appellant of blaming him for engaging in inappropriate sexual conduct. 

PW 7, Judicial Medical Officer Dr Chaminda Sampath Jayawardena, testified that he 

examined the victim on 24.09.2015 following his admission to the Gampaha Hospital. 

During the examination, the victim provided a medical history to the witness as follows,  

Page 107 of the brief,  

ප්‍ර : ් ොකද්ද ්ේ දරුවො විසින් වවදයතුමා  ට වි සී්ේදී ්රෝග ඉති ොසය  ැටියට ලබො දුන්්න්?  

උ : අවසේථො කිහිපයකදී රුවන්  ො ො යන පුද්ගලයො ස  ්    ි රිමි ළ යො එකි්නකෝේ පුරුෂ ලිිංගයන් 

මුඛයට ගැනී් න් ලිිංගික ක්‍රියොවක්ෂ සිදු කර ති්බන බවත්. එය අවසේථො කිහිපයකදී සිදු කර තිබුනත් 

අවසන්වරට එය සිදු කර ඇත්්ත් 2015 සැේතැේබර් 19 වන දින බවත් ඔහු ප්‍රකොශ කර සිටියො. 

PW 7 testified that he did not observe or examine any wounds during his medical 

examination. Further, he noted that his professional opinion was based on the history 

provided by the victim at the time of examination. 
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Page 109 of the brief,  

ප්‍ර : ඒ  තය පැ ැදිලි කිරී ක්ෂ කරන්න? 

උ : ්   ිරිමි ළ යො කියන ආකර්ේ ලිිංගික ක්‍රියොවක්ෂ කිරී්ේදී සො ොනය්යන් අි තුවොල. ලිිංගික 

ප්‍ර්ද්ශ්ේ ් ෝ ්වනත් ප්‍ර්ද්ශයක තුවොල නිරීක්ෂෂණය කරන්්න් නැ ැ. එ  නිසො ්   සිද්ධි්ේ දී 

තුවොල ්නොතිබුනො කියන එක එ  සිද්ධිය සිදු වු්න් නැ ැ කියො පැ ැදිලි කිරී ට ් ෝ සිද්ධිය සිදු වුවො 

්ලස ත වුරු කිරී ට සොක්ෂියක්ෂ ්න්වයි. 

Further, the witness stated that there may not necessarily be injuries in the mouth of the 

victim when the appellant inserted his male organ, explaining that the presence of 

injuries would depend on the degree of force used and the victim’s reaction at the time. 

During cross‑examination, PW 7 admitted that he did not examine the anal sphincter, 

explaining that such an examination was unnecessary given the history provided by the 

victim. When questioned by the defence about whether he had taken oral samples for a 

sperm test, the witness stated that he had not, reasoning that it would have been 

ineffective since the alleged incident had occurred five days before the medical 

examination. PW 7 further denied the defence’s suggestion that he had failed to conduct 

the medical examination properly.  

When we analyse this evidence along with PW 1, we note there are several discrepancies 

between the witness and PW 1. According to the history given to the PW 7 by the victim, 

he has indicated that several times they have engaged in sexual activities by taking the 

male organ into his mouth. However, the testimony of PW 1 does not reveal that the victim 

ever disclosed multiple incidents of this nature. In light of this discrepancy, our attention 

now turns to the evidence of PW 2. 

PW 2, Inoka Priyadarshani, the mother of the victim, admitted the fact that the victim 

had anger issues, and due to his inappropriate behaviour, he was recommended to an 

evening class.  

Page 84 of the brief,  

ප්‍ර : ඇයි එයොව ්වනත් පොසලකට දැේ්ේ? 

උ: එයො දඟයි නිසො  වස පන්තියකට ්යොමු කළො. ් යො කලබලයි දඟයි,  ළ යි එක්ෂක නිතර  එ්   

ප්‍රශේණ නිසො ්ක්ෂන්ති යනවො.  වස පන්තියකට ්යොමු කරලො ති්යනවො.  
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The witness testified that, as part of her customary practice after returning from work, 

she would ask the victim about events that had occurred during the week. On 19 

September 2015, at approximately 7:30 p.m., the victim revealed the incident to her. 

According to the witness, the victim stated that the Appellant, known as “Nuwan Mama,” 

had called the PW 01 over to the three-wheeler at Kamarangawa Junction while the 

victim was playing with a wheel. The court then instructed the witness to recount the 

victim’s statement regarding the events of that day, and she proceeded to narrate as 

follows. 

Page 85 of the brief,  

උ : ඊට පසේ්සේ ් ොනවද කිව්්ව්? 

ප්‍ර : ඒ යන්කොට ත්‍රීවීල් එ්ක්ෂ නුවන්  ො ො කතො කලො කිව්වො. කතො කරලො වොඩි ්වන්න කිවුව කිවුව 

ඉසේසරහින් ් යො වොඩි වුණො කිවුවො. ්නෝයක්ෂ ්ද්වල් එයොට කියලො ති්යනවො.  

ප්‍ර :  පුතො කිව්ව විදියට  ඒ ්ද්වල් කියන්න ලියො ගන්න? 

උ : එයො කිව්වො චු කරන එක කටට ගන්න කිව්වොලු, ඊට පසේ් සේ එයො කිව්වො ගලක්ෂ කපමුද ඇහුව කිව්වො. 

පසේස පැත්තට දොමුද කියලො ඇහුවො කිව්වො. එ්   ත ො. 

ප්‍ර : තව ් ොනවද පුතො කිව්්ව්? 

උ : ඒවො ත යි එයො කියවො ්ගන කියවෝගන ගි්ේ ඔය ්ද්වල් එ්   කළො කිව්වො. කටට ගත්තො 

කිව්වො. එතන  න්දි්ේදී ඒවො කිව්වො කියලො ත යි සේවොමිනි. 

Furthermore, the witness acknowledged that the Appellant had been known to her for a 

considerable time. Following this disclosure, PW 2 reported the matter on 19 September 

2015. The police visited on 21 September 2015, and she subsequently provided a formal 

statement on 23 September 2015. We note that there is a delay in reporting the incident, 

and she has not provided an explanation for the delay. Also, we note that the father of the 

victim was also working in the police.  

During cross‑examination, the witness stated that she is separated from her husband and 

that, as a customary practice, when she returns home on weekends, she inquires from the 

victim about the events of the day. When questioned by the defence regarding the alleged 

termination from the earlier school, the witness clarified that there had been no 

termination, but rather that the school had recommended admission to another state 
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school. In addition, PW 2 testified that the Kamarangawa Junction was, for the most part, 

a deserted area. When questioned by the defence about why she did not immediately go 

to the police to report the incident, she explained that upon calling 1929, she was 

instructed to remain, and the relevant police would come. Further, the PW 2 denied the 

defence’s suggestion that she reported the matter merely to protect the victim from 

allegations of inappropriate behaviour. 

Considering the evidence, the Learned High Court Judge noted that, while certain 

inconsistencies were present in the evidence, they were not of such a nature as to raise a 

reasonable doubt concerning the prosecution’s case. Upon evaluating evidence of PW 7, 

we note that the Learned High Court Judge has failed to assess the discrepancy between 

the evidence. It is relevant to reproduce that portion of the said judgment.  

Page 278 of the brief,  

“් හිදී වවදය සොක්ෂිය වැදගත් ්වන්්න් ්   නඩු්ව් වින්දිත දරුවො විසින් ලබො දුන් සක්ෂිය ස  

වවදයවරයොට ලබො දී ඇති ්කටි ඉති ොසය අතර ඇති එකොකරීභොවය ්පන්වො දී ට ප ණක්ෂ වන අතර 

්   නඩුවට අදොලව වි්ශේෂ්යන් වවදයවරයො පවසන පරිදි මුඛ ලිිංගික ක්‍රියොවකදී තුවොල සිදු ්නොවී 

එකී ලිිංගික ක්‍රියොව සිදු වී ට  ැකි බවට පැ ැදිලිව  පවසො ඇති අතර ඒ අනුව ් වැනි ආකොර්ේ මුඛ 

ලිිංගික සිංසර්ගයට අදොල බරපතල ලිිංගික අප්යෝජන නැ ැති ක්‍රියොවක්ෂ ඔේපු කිරී  සද ො වවදය 

සොක්ෂියක්ෂ කිසි්සේත් අතයොවශය වන්්න් නැත.” 

We hold that the Learned High Court Judge failed to adequately consider the 

discrepancies between the testimonies of PW1 and PW7. According to PW 1, during the 

trial, he did not disclose how many times similar incidents had occurred. Furthermore, 

the defence highlighted as an omission the allegation that the Appellant had shown 

pornographic material to the victim, which the victim had also failed to disclose to his 

mother, PW 2. It is therefore evident that there are material discrepancies between the 

evidence of PW 1, PW 2, and PW 7. 

Our courts have consistently held that where such discrepancies go to the root of the 

matter and undermine the basic version of the victim, the court must attach due weight 

to those discrepancies. 

What is a discrepancy was described in The Law of Evidence by Sir John Woodroffe and 

Syed Amir Ali (18th edition, Volume I, page 411), 

“(5) DISCREPANCIES  
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The constant theme on the appreciation of evidence in our courts is the 

discrepancies in the testimony of various witnesses. In regard to these 

discrepancies, two extremes have to be steered clear from, namely:  

 (a) summarily brushing aside discrepancies characterising them, as representing 

the untutored veracity of the witnesses and that they suggest that the witnesses 

have not learnt the same story by heart;  

 or  

 (b) lay too much stress on discrepancies without any attempt to appraise their real 

value and effect, thereby leading to serious failure of justice.  

  The proper course is, it is not enough merely to speak about the discrepancies in 

the evidence, but there should be a fitting comment on the quality of the evidence 

coming from the witnesses. Discrepancies in the statements of witnesses on 

material points should not be lightly passed over, as they seriously affect the value 

of the testimony. When there is inconsistency in evidence, the same cannot be 

accepted.   

…………….  

Trifling discrepancies should be ignored, because several persons, giving their 

versions of the transactions witnessed by them, are naturally liable to disagree on 

material points, their powers of observation, exhibition of memory being not the 

same and honest differences being possible. There can be discrepancies of truth as 

well as discrepancies of falsehood. It is common experience that discrepancies do 

occur, even in the statements of perfectly honest witnesses; they are really due to 

differences in individual faculties with regard to observation, recollection and 

recital of details; and unless there is any good ground to think that they are due to 

a deliberate attempt to suppress or depart from the truth, it is unfair to discard 

the direct testimony of witnesses, merely on account of such discrepancies, when 

there is a general agreement as to material circumstances. It is the broad facts of 

a case, and not the minor details, that have to be considered in weighing evidence.  

…………….. 

While appreciating the evidence, the variances and discrepancies in details, 

contradictions in narrations and embellishments in essential parts, should not 
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affect the core of the testimony of witnesses. Discrepancies in matter of   detail 

always occur even in the evidence of truthful witnesses because of natural 

differences in faculties of individuals. The credibility of the prosecution witnesses 

should be subjected to judicial evaluation of totality and not only isolated scrutiny. 

Sometimes, even truthful witnesses are tempted to opt for exaggeration and over 

enthusiasm, but it should not be taken as an embellishment in their testimony.”  

In the present case, the victim has provided divergent versions to PW 2, his mother and 

PW 7. According to PW 7, the victim stated that, before the incident under consideration, 

he and the Appellant had engaged in sexual activities on several occasions. During the 

trial, the victim further testified that the Appellant had shown him pornographic images. 

By contrast, PW 2 testified that the victim disclosed to her that they had engaged in oral 

sex, without any reference to pornographic material. 

The central issue, therefore, is whether this Court can rely upon the testimony of the 

victim, notwithstanding these discrepancies, as a sufficient basis to convict the Appellant.  

Thambarasa Sabaratnam v. Attorney General, CA 127/2012, Decided on  03.08.2015, H.N. 

J. Perera, J (as he was then) held that,  

“Thus the court could have acted on the evidence of the victim provided the trial 

Judge was convinced that she was giving cogent, inspiring and truthful testimony 

in court.” 

In Gurcharan Singh V. State of Haryana AIR 1972 S.C 2661, the Indian Supreme Court 

held:-  

“As a rule of prudence, however, court normally looks for some corroboration on 

her testimony so as to satisfy its conscience that she is telling the truth and that 

the person accused of rape on her has not been falsely implicated.” 

In Premasiri V. The Queen 77 N.L.R 86 Court of Criminal Appeal held:-  

 “In a charge of rape it is proper for a Jury to convict on the uncorroborated 

evidence of the complainant only when such evidence is of such character as to 

convince the Jury that she is speaking the truth.”  

In Sunil and another V. The Attorney General 1986 1 SLR 230it was held that:-  
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“It is very dangerous to act on the uncorroborated testimony of a woman victim of 

a sex offence but if her evidence is convincing such evidence could be acted on even 

in the absence of corroboration.”  

Therefore, it is very clear that an accused person facing a charge of sexual offence can be 

convicted on the uncorroborated evidence of the victim when his evidence is of such 

character as to convince the court that he is speaking the truth. In the instant case, it is 

clear that PW 1's evidence is inconsistent. The reason is that he has failed to mention that 

on several occasions earlier to the incident on 19.09.2015, the Appellant and the victim 

had engaged in oral sex. And also, there is a delay in making the complaint to the police 

and recording a statement from the victim.   

From the above matters, a reasonable doubt is created on the question of whether the 

incident which was described in the indictment was performed on that day.  

Considering all the above matters, we hold that the prosecution has failed to establish the 

case beyond a reasonable doubt.  

In the light of the foregoing, the conviction and the sentence imposed by the Learned High 

Court Judge are hereby set aside. The Appellant is acquitted of the charge on which he 

was convicted.  

Appeal Allowed.  

 

JUDGE OF THE COURT OF APPEAL  

Amal Ranaraja, J.  

I AGREE  

JUDGE OF THE COURT OF APPEAL 

 


