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Arjuna Obeyesekere, J., P/CA
The Petitioner states that by a notice published in Gazette Notification No. 2136
dated 9th August 2019 marked ‘P1’, the 6th Respondent, the Divisional Secretary,
Negombo called for tenders for the purchase of the exclusive privilege of selling
toddy by retail in respect of eleven Taverns situated in the villages referred to in the
Schedule to ‘P1’. The period of such privilege was from 1st January 2020 to 31st
December 2020.
The procedure for the calling of tenders and the issuance of licenses to operate
Toddy taverns is contained in the Regulations published in Gazette No. 207 dated
20th August 1982, marked ‘1R1’. In terms of ‘1R1’ and the procedure explained by
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the Petitioner, the purpose of calling for tenders is to enable persons who are
desirous of operating taverns in the specified villages to submit a bid seeking the
privilege to sell toddy. The person who submits the highest bid for this privilege is
awarded the tender to operate the toddy tavern for the specified period.
The Petitioner states that in response to ‘P1’, he submitted a tender for the Toddy
Tavern No. 12 situated in the village of Pitipana. He states further that at the bid
opening meeting held on 24th September 2019, it transpired that the Petitioner had
submitted the highest bid and accordingly, the Petitioner had been declared the
purchaser of the privilege for the sale of toddy in Pitipana for the year 2020. It is
admitted that the Petitioner deposited a sum of Rs. 1,501,000, being the value of
two months rent, as required by ‘1R1’, with the 6th Respondent on the same date.
The Petitioner states that he thereafter rented out a building situated at premises
bearing assessment No. 162/A, Duuwa, Thelegahalanda for the purpose of carrying
out the tavern. He states further that improvements were effected to the said
building as advised by the Officials of the Excise Department. By letter dated 7th
November 2019 marked ‘P5’, the Deputy Commissioner of Excise had informed the
6th Respondent as follows:
“2019 jraIh i|yd rd ;enEreus f.dvke.s,a, wkqu; lsrSu
wxl' 12 msgsmk rd ;enereu - vns'fPdaIma ksIdka; mSrsia uy;d
by; i|yka rd ;enEreu wxl 67" fmdaref;dg" fldpspslfvS ys mosxps vns'fPdaIma ksIdka;
mSrsia hk wh fj; 2020.01.01 osk isg 2020.12.31 osk olajd j,x.= jk mrsos n,m;%h
ksl=;a lsrsu wkqu; lr we;.”

In terms of ‘1R1’, the process of calling for tenders and selecting the successful
bidder has been entrusted to the 6th Respondent. Regulation 18(a) thereof provides
as follows:
“18. ;enEreu msysgqjsh hq;= ia:dkh wkqu; lsrsu yd kshu ojfia oS ;enEreu jsjD;lsrsu
^w&

m%odk,dNshd jsiska jrm%idoh j,x.+jsu wdrusN jk ojfia oS ;enEreu jsjD; l<
hq;=h'

^wd&

m%odk,dNshdg hus ;enEreula msysgqjSug ia:dkhla ,nd .; fkdyels jq jsg ta i|yd
ia:dkhla fidhd oSug osidm;s neoS fkdisgsh hq;=h'
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^we& osidm;sf.a wkque;sh we;sj usi wka f,ilska m%odk,dNshd jsiska lsisu ia:dkhl
;enEreula jsjD; fkdl< hq;=h' jrm%idoh j,x.+jSu wdrusN jk ojig wvq
jYfhka ojia oy y;rlg l,ska rPfha osidm;s f.ka tlS wkque;sh ,nd .;
hq;+h'”

It was the position of the learned State Counsel that once the privilege has been
purchased by the successful bidder, he needs to secure the premises in which the
Tavern is to be carried out, and that as required by Regulation 18(c) of ‘1R1’, the
successful bidder must obtain the approval of the 6th Respondent to operate the
tavern at the premises selected by the bidder.
The Petitioner states that by a letter dated 9th December 2019 marked ‘P6’, the 6th
Respondent had requested him to be present at an inquiry scheduled for 18th
December 2019 to consider the objections that had been received from the public to
the said premises being used as a Toddy tavern. The Petitioner admits attending the
inquiry. By a letter dated 30th December 2019 marked ‘P7’, the 6th Respondent had
informed the 1st Respondent, Commissioner General of Excise that the Toddy tavern
cannot be located at the aforementioned premises due to public objections and that
the Petitioner would have to find an alternative location. ‘P7’ has been copied to the
Petitioner.
The Petitioner had thereafter sought approval in respect of alternative premises. The
6th Respondent had once again initiated an inquiry which was attended by the
Petitioner, to decide on the suitability of the premises. By letter dated 23rd January
2020 marked ‘P8’, the 6th Respondent had once again informed the 1st Respondent
that having inquired into the public objections, the new premises too is not suitable
to carry out a Toddy tavern. ‘P8’ has been copied to the Petitioner.
The 6th Respondent had thereafter issued a notice on 5th February 2020, marked
‘P11’ calling for fresh tenders for the purchase of the privilege to sell toddy in
Pitipana for the year 2020. Aggrieved by this decision of the 6th Respondent to call
for fresh bids in a situation where he had already been awarded that privilege for the
year 2020, the Petitioner filed this application, seeking inter alia the following relief:
a)

A Writ of Certiorari to quash the decision contained in ‘P11’ to call for fresh
tenders;
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b)

A Writ of Mandamus directing the 6th Respondent to issue a license to operate
a Toddy tavern at Pitipana for the period specified in ‘P5’ – i.e. from 1st January
2020 to 31st December 2020.

c)

An interim order preventing the 6th Respondent from opening the bids received
in response to ‘P11’.

While I would advert to this fact later, I must note at this stage that the Petitioner
has not sought to quash the refusal of the 6th Respondent to approve either of the
premises proposed by him, as reflected in ‘P7’ and ‘P8’.
This Court, having heard the learned Counsel for the Petitioner and the Respondents
had directed that the process initiated by ‘P11’ be stayed until this Court makes a
determination on the merits.
The learned State Counsel, while explaining the circumstances that led to the
issuance of ‘P7’ and ‘P8’ took up the position that this application is futile, as the
aforementioned relief relates to the license that was to be granted for the year 2020,
which period has now passed.
I shall first consider the position of the 6th Respondent that led to the issuance of ‘P7’
and ‘P8’, as it is these two decisions that culminated in ‘P11’. While admitting that
the Petitioner has been selected as the highest bidder, the 6th Respondent has
submitted very correctly that the Petitioner is required by ‘1R1’ to obtain approval
from the Divisional Secretary for the premises where the Toddy tavern is to be
carried out. Although it is no fault of the 6th Respondent, the procedure set out in
‘1R1’ of selecting the successful bidder first and thereafter approving the premises
where the tavern is to be carried out can give rise to frivolous and vexatious
objections in the guise of public objections, instigated by those who failed to secure
the privilege, as evidenced by the facts of this application.
The request of the Petitioner for approval of the premises, marked ‘1R3’ had initially
been circulated among the Officers of the Excise Department. As borne out by the
entries made on the reverse of ‘1R3’, the building had met the requirements of the
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Excise Department. The 6th Respondent has thereafter called for a report from the
Grama Niladhari of Pitipana by her letter dated 31st October 2019. By letter dated 2nd
November 2019 marked ‘1R6’, the Grama Niladhari had reported that while there
are no places of religious worship or schools situated around the said premises, there
are nonetheless objections from members of the public, namely that the said
premises is situated at a central place of the town which is frequented by school
children, and that there can be congestion in the area as the access road is narrow.
The 6th Respondent had thereafter conducted the aforementioned inquiry on 18th
December 2019, where, in the face of objections from members of the public, the
Petitioner had undertaken to find alternative premises.
Once the Petitioner proposed alternative premises, the 6th Respondent had followed
the same procedure adopted with regard to ‘1R3’ and requested the Grama
Niladhari by her letter dated 13th January 2020 marked ‘1R9’ to report to her if there
are any public objections. By letter dated 15th January 2020 marked ‘1R11’, the
Grama Niladhari had replied that no objections have been received as yet and that
there are no schools or places of religious worship close to the alternative premises.
However, the people in the area had objected on the basis that there is a Home for
Elders as well as several Government buildings in the vicinity and that the
consumption of alcohol will affect the peace in the area.
Having conducted an inquiry on 23rd January 2020 in the presence of the Petitioner,
the 6th Respondent had sent ‘P8’ to the 1st Respondent, with copy to the Petitioner,
informing as follows:
“tysoS meusK isgs jsfrdaO;dlrejka ksfhdaPkh lruska m<uqfjkau fuu rd ;enEreu
ia:dms; lsrSug fhdaPs; bvug bosrsfhka msyg
s d we;s jevsysgs ksjdifha md,l;=ush jk
lkHd fidfydhqrsh jsiska ;u woyia m%ldY lrk ,oS' t;+ush jsiska fuu rd ;enEreu
oeuSfuka jevsysgs ksjdifha jevsysgshkag;a foajfufyhka meje;ajsug;a ndOdjla jk nj;a
mdfra .uka .kakd mdi,a orejka fuu ia:dkfha .uka lsrSfuSos fuu rd ;enEreu ksid
jeros udra.hkag fhduqjSfus wjOdku jevs nj;a okajk ,os'
wk;+rej meusK isgs jsfrdaO;dlrejka ksfhdaPkh lruska ;j ;sfofkl=+ jsiska ;u woyia
m%ldY lrk ,o w;r Tjqka jsiska i|yka lrkq ,enqfjs fuu ia:dkfha oekg b;d
iduldusj Psj;ajk msrsila isgsk nj;a rdPH ks,Odrska" jsY%duslhska jevs fofkl+ isgsk
nj;a fuu ia:dkh wdikakfhau msysgd we;s Pkior wdh;kfha ud;D idhkho .%u
ks,Odrs ldrahd,ho Osjr mrslaIl ldrahd,ho msyg
s d we;s w;r ta wdikakfhau
iuqmdldrho jevsysgshkaf.a reiajSus Yd,djo iuDoaOs nexl+jo msysgd we;s nj;ah' ;jo rd
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;enEreug meusfKk usksiqka wfYdaNkj yeisfrk nejska mdi,a hk orejka" ud;D
idhkhg meusfKk wh fuu udra.fha .uka lsrsfuos Tjqkaf.a Pk PSjs;hg uy;a ydkshla
isoqjk nj;a mjik ,oS'
by; lreKq wkqj fuu ia:dkh rd ;enEreula meje;ajSug kqiqoqiq njg mrslaIK lusgqj
ksrafoaY lrk ,o w;r wod, mrslI
a K jdra;dfjs iy jsfrdaO;d f,aLKfha msgm;la fus
iu. wuqKd we;s nj ldreKslj okajus'”

The complaint of the learned Counsel for the Petitioner is that the premises have
been approved by the Officers of the Excise Department, and that he had a
legitimate expectation that he would be given the license by the 6th Respondent. He
submitted further that the 6th Respondent ought to have issued the Petitioner with a
license, and inquired into objections, if there were any, thereafter.
I must note at this stage that what the Officers of the Excise Department have
approved is the suitability of the building to carry out the tavern. The Regulations
‘1R1’ has placed upon the 6th Respondent the obligation to decide the suitability of
premises, or in other words the suitability of the locality, to operate a tavern. These
are two different decisions. In any event, the 6th Respondent cannot abdicate the
obligation placed on her by ‘1R1’ to the Officers of the Excise Department. Thus, I am
unable to agree with the submission of the learned Counsel for the Petitioner that he
had a legitimate expectation that the 6th Respondent would grant her approval for
the premises proposed by the Petitioner on the strength of the approval granted for
the building by the Officers of the Excise Department.
The Regulations ‘1R1’ does not specify the steps that must be taken by the 6th
Respondent in granting approval. The 6th Respondent appears to have followed the
same procedure that is laid down in the Regulations made under the Excise
Ordinance when issuing liquor licenses, by ascertaining whether there are any
schools or places of religious worship in the vicinity, or whether there are any
objections from the members of the Public. I cannot fault the 6th Respondent for
doing so. However, in the absence of any schools or places of religious worship in the
vicinity, the 6th Respondent ought to exercise caution in considering objections of the
Public. I say this for two reasons. The first is that a toddy tavern by its nature must be
located at a place where there is easy access to the public who wish to consume
toddy. Locating a tavern at a place where there is no human habitation will not be of
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any use to the public, the Petitioner or to the Government, who receives part of the
revenue. The second reason is the possibility that a public protest can be instigated
by an interested party, which I have observed is something that seems to be
increasingly happening with regard to the issuance of liquor licenses. It is in this
background that the allegation of the Petitioner that an unsuccessful tenderer was
instrumental in the public protests and was in fact present at the two inquiries,
becomes significant.
I have examined the decisions of the 6th Respondent contained in ‘P7’ and ‘P8’, and
observe that the 6th Respondent has not considered the nature of the objections
raised at the inquiries before her and/or whether they are credible and genuine. She
has merely set out the fact that there are objections and that she cannot therefore
issue a license. That is not the role expected of a decision maker. There has not been
a consideration whether such objections have merit and whether the license can be
granted, subject to certain restrictions, especially since the tavern can only be kept
open during 11a.m to 2p.m and 5p.m to 8p.m.
As was said in Huang v Secretary of State for the Home Department,1 although the
public authority is better placed to investigate the facts and test the evidence, the
Court cannot abdicate its responsibility of ensuring that the facts are properly
explored, ‘and summarised in the decision, with care, since they will always be
important and often decisive’.2
Had the Petitioner sought a Writ of Certiorari to quash the decisions reflected in ‘P7’
and ‘P8’, I would certainly have considered the reasonableness of such decision in
the light of the tests laid down in Associated Provincial Picture Houses, Limited v.
Wednesbury Corporation3 and later in Council of Civil Service Unions v Minister for
the Civil Service4, in spite of the Petitioner having consented to find alternative
premises. However, in the absence of a complaint to that effect by the Petitioner to
this Court, and in the absence of a Writ of Certiorari to quash such decision, the

1

[2007] UKHL 11.
th
See Harry Woolf, Jeffery Jowell, Catherine Donnelly, Ivan Hare, De Smith’s Judicial Review (8 Edition, Sweet
& Maxwell 2018), page 649.
3
[1948] 1 KB 223 at 229.
4
[1985] AC 374 at 410-411.
2
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necessity for me to consider the reasonableness of the decisions reflected in ‘P7’ and
‘P8’, does not arise.
This brings me to the aforementioned relief that has been sought by the Petitioner.
The learned State Counsel submitted that this application is futile as the period for
which the license has been sought has expired. He submitted further that as the Writ
of Mandamus is a discretionary remedy, this Court would not exercise its discretion
where it would be futile to do so or where it would be an exercise in vain.
In Selvamani vs Dr. Kumaravelupillai and Others5 the Petitioner challenged the
decision to demote him to the post of Sanitary Labourer from that of Project
Operator. After being demoted, the Petitioner had been sent on vacation of post,
which order had not been challenged by him. In this background, Sisira de Abrew J
held as follows:
“Even if this application of the petitioner is granted, he is not entitled to resume
his earlier office in view of the order of vacation of post. Therefore, issuing a
writ of mandamus in this case would be futile...In the case of Samsudeen vs.
Minister of Defence and External Affairs,6 L.B. de Silva J too remarked that “A
writ of Mandamus will not be issued if it will be futile to do so and no purpose
will be served.”
In Ratnasiri and others vs Ellawala and others7 what was sought to be quashed was
the decision said to have been made by the Transfer Board, to whom the power of
transfer has been delegated by the Public Service Commission. However, the Public
Service Commission had approved and adopted the decision of the Transfer Board
and no relief has been sought against that decision. Justice Saleem Marsoof, P.C.,
P/CA (as he then was) held that it would be futile to grant the reliefs prayed for since
it would still leave intact the decision of the Transfer Board.

5

[2005] 2 Sri LR 99.
63 NLR 430.
7
[2004] 2 Sri LR 180 at 208.
6
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In Samastha Lanka Nidahas Grama Niladhari Sangamaya & Others v. D.
Dissanayake Secretary, Public Administration & Ministry of Home Affairs and
Another,8 the Supreme Court held as follows:
“It is trite law that no court will issue a mandate in the nature of writ of
certiorari or mandamus where to do so would be vexatious or futile. See, P.S.
Bus Company Ltd., v Members and Secretary of Ceylon Transport Board 61 NLR
491, Credit Information Bureau of Sri Lanka v. Messrs Jafferjee & Jafferjee (Pvt)
Ltd., 2005 (1) Sri LR 89. The writ of mandamus is issued to enforce a public duty,
and the writ was sought in this case by the Appellants directing the Respondents
to pay to them the salary scales set out in Public Administration Circular
No.06/2006 dated 25th April 2006 (P5). However, I fail to see how the Appellants
could have succeeded in their prayer for a mandate in the nature of mandamus
without having 1R3, which is a purported amendment to P5, and 1R4, which is a
clarification issued by the Salaries and Cadres Commission based on the
amendment 1R3, quashed through certiorari, a relief which they have failed to
pray for in the lower court.”
While the Superior Courts of our country have over the years upheld the said
submission of the learned State Counsel9, it has also been held that futility will not
prevent a Court from issuing a Writ if the issue is of public importance or where laws
delays have given rise to the objection of futility.
In Centre for Policy Alternatives (Guarantee) Limited and another vs Dayananda
Dissanayake, Commissioner of Elections and others,10 the appellant had filed two
applications in the Court of Appeal challenging the appointment of the 2nd
Respondent as the Chief Minister of the Uva Province on the basis that their
nominations were not valid insofar as their names were not included in the
nomination papers put forward by their respective parties or groups for the
Provincial Council Elections in question and therefore could not be nominated to fill
a vacancy in the membership of the Council that occurred subsequently. After
argument, this Court had dismissed the said applications. On appeal, it was
8

th

SC Appeal No. 158/2010; SC Minutes of 14 June 2013; per Saleem Marsoof, P.C., J
See P.S.Bus Company vs Ceylon Transport Board 61 NLR 491 at 495.
10
[2003] 1 Sri LR 277 at 294.
9
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contended that the 2nd Respondent had ceased to hold office as Chief Minister and
that it would be futile to hear and determine the appeals. It was argued by the
Appellants that if the objection of futility is now upheld, the Court of Appeal judgment
will be regarded as authoritative and binding, in respect of all future vacancies in any
Provincial Council, and the Commissioner would be bound to act on the basis of that
judgment, thereby giving rise to fresh litigation.
Mark Fernando, J having considered the issue of futility, held as follows:
“In this case we are not faced with a situation in which the impugned decision or
declaration had ceased to be operative before the litigation commenced (as
in Punchi Singho v Perera,11) or where an order for relief might be futile because
the official to whom it was directed had lawful authority to revoke it (as
in Ramaswamy v Moragoda12). On the contrary, it is the law's delays which
have given

rise

to

the

objection

of

futility.

In Sundarkaran

v

13

Bharathi, the petitioner prayed for certiorari to quash the refusal to issue him
a liquor license for 1987 and for mandamus to grant him that license. In
September 1987 the Court of Appeal dismissed the application. In November
1988 - long after the end of the relevant year - this Court set aside the judgment
of the Court of Appeal, quashed the decisions of the respondents, and ordered
that the Respondents should make due inquiry upon its merits in regard to
any future application which the Petitioner might make for a liquor license.
Amerasinghe, J, observed that the Court would not be acting in vain, and that
quashing the decision not to issue him a license for 1987 and requiring that he
be fully and fairly heard before a decision is arrived at with regard to any future
application would not be a useless formality.”
Mark Fernando, J held further that “this Court would not be acting in vain in setting
aside the judgment of the Court of Appeal, as it is in the public interest that the

11

53 NLR 143; An application for a mandate in the nature of a Writ of quo warranto does not lie where the
respondent to the application has already resigned from the office in respect of which the application is made
and no advantage will be gained by the issue of the Writ.
12
63 NLR 115. A Writ of mandamus directing that a visa be granted will not be issued where the Controller of
Immigration and Emigration has the power to cancel the visa as soon as it has been issued. The respondent is
thus able to render ineffective any mandate requiring him to issue a visa, and for that reason, it would be futile
to issue the Writ.
13
[1989] 1 Sri LR 46.
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Commissioner, political parties, independent groups, candidates and voters should
know with certainty the procedure for the filling of vacancies in Provincial Councils.”14
It is clear from the above judgments that the facts and circumstances of each case
have been taken into consideration in deciding whether a Writ should issue or not,
and that it is difficult to lay down a general rule. I must say that while I am reluctant
to exercise the discretion vested in this Court where it would be futile to do so, it
would be open to this Court to grant relief in any case in which the facts and
circumstances warrant such a course of action.15
During the course of the argument, it was submitted that fresh bids have been called
to issue licenses for 2021. Hence, quashing the notice ‘P11’ by which fresh bids were
called, for the year 2020, is futile. Similarly, a Writ of Mandamus directing that the
license for 2020 be issued is also futile. Hence, I agree with the submission of the
learned State Counsel that granting of any relief would be an exercise in vain. On this
ground too, the Petitioner’s application must fail.
I must reiterate that had the Petitioner sought a Writ of Certiorari to quash the
decision of the 6th Respondent reflected in ‘P7’ and ‘P8’, I would certainly have
considered the reasonableness of the decision of the 6th Respondent in the light of
the failure on the part of the 6th Respondent to consider the nature of the objections
and act objectively.
The failure to do so on the part of the Petitioner however does not prevent me from
following the judgment of Justice Amerasinghe in Sundarkaran v Bharathi,16 although
with a slight variation. I accordingly direct that should the Petitioner make an application
in the future seeking approval for premises to locate a toddy tavern, and assuming there
are objections from the members of the public, the 6th Respondent shall consider such
objections upon its merits and thereafter arrive at a decision which is reasonable.

14

The above decision has been cited with approval by Marsoof, J in University of Peradeniya vs. Justice D.G.
Jayalath, Chairman University Services Appeals Board and Others 2005 (3) Sri LR 337.
15
Vide Mendis, Fowzie and Others Vs. Goonawardena and G.P.A. Silva 1978-79 (2) Sri LR 322 at page 357;
st
Yatawara vs Sarath Ekanayake and Others [CA (Writ) Application No. 691/2009; CA Minutes of 1 February
2019].
16
[1989] 1 Sri LR 46.
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There is one final matter that I must advert to. The Petitioner has complied with
Regulation 10 of ‘1R1’ and made the deposit. As the failure to operate the Toddy
tavern cannot be attributed to the Petitioner, the deposit made by the Petitioner by
‘P3’ shall be refunded by the Respondents within three months from today.
Subject to the above, the application of the Petitioner is dismissed, without costs.

President of the Court of Appeal

Mayadunne Corea, J
I agree
Judge of the Court of Appeal
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