


























i

12.

13

Paragraph (d) of Subsection (1) of Section 7 of the Act, however, provides for some
flexibility as to the time stipulations. It is clear from the wording of paragraph (d) that the
legislature envisaged practical difficulties that might ensue in the compliance of these
provisions and has empowered the court to “make such order or give such direction, as
the interest of justice may require.” Therefore, the prohibition under section 7(2) operates

subject to any order or direction made by Court in terms of section 7(1)(d).

Although it does not appear to be relevant to determine the issue in this case, as reference
is made to section 3 of the Act in the written submissions of the Respondent, for the sake
of completeness | consider section 3 as well. Section 3 of the Act provides for the
determination of any matter not provided for in the Act, in the interest of justice. However,
in the instant issue there is specific provision in the Act under section 7. Section 7 provides
not only for notice to have access to inspect the devises, but also the consequences of non-
compliance. Section 7(d) provides for applications by either party where parties are unable
to agree on any matter relating to access and inspection. Therefore, as the Act provides
for the instant issue, I am of the considered view that section 3 has no application to this

case.

In the instant case, Respondent has failed to take the procedural step of giving reasonable
access within the 15 days” time period. When the law provides for the consequence of
failure to take a procedural step. it is not for the Court to use its discretion contrary to the
law. In case of Seal V. Chief Constable of South Wales Police [2005] 1 WLR 3183, it
was said that there is no doubt that in the present day the Courts will strive anxiously to
interpret the procedural provisions flexibly where that furthers the interests of justice, but
that where parliament has made it absolutely clear what the consequences are of a failure
to take a particular step, it is not for the Courts to import a discretion or flexibility that are

not there. (Archbold Criminal Pleading Evidence and Practice 2019 at page 109)
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14. However, on applying of the Courts’ intellect on deciding whether a provision is

15.

16.

mandatory or directory, F.A.R. Bennion in “Statutory Interpretation: A Code” Third

Edition at page 31 reads;

“Where a requirement arises under a statute, the Court, charged with the task of enforcing

the statute, needs to decide what consequence Parliament intended should follow from

failure to implement the requirement. This is an area where legislative drafiing has been

markedly deficient. Drafiers find it easy to use the language of command. They say that a
thing ‘Shall’ be done. Too ofien they fail to consider the consequence when it is not done.

What is not thought of by the drafier is not expressed in the statute. Yet the Courts are

forced to reach a decision. It would be draconian to hold that in every case failure to

comply with the relevant requirement invalidates the thing done. So, the Courts’ answer

has been to devise a distinction between mandatory and directory duties.”

Lord Campbell in Liverpool Borough Bank V. Turner [1861] 30 LJ Ch. 319 at 380, said
on the question, *What is the effect of non-compliance with procedural requirements even
if the terms “directory” or “‘mandatory’ is not used?’, is “to try to get the real intention of

the legislature by carefully attending to the whole scope of the statute to be construed.”

As a matter of general principle, Court should consider what the legislator has intended to
be the consequence of non-compliance of a procedural requirement. In this instance the
consequence of non-compliance is prohibition under section 7(2). Therefore, it seems the
time limit is mandatory. However, it is subject to any order or directive made by Court
and non-compliance of that directive in terms of S. 7(1)(d). Therefore, the requirement of
the time limit appears to be directory because, although it lays down a time limit, the Court
is also vested with an express power under Section 7(1)(d) to vary the time limits for
compliance, the manner and extent of the inspection upon an application by either party.
In deciding on the directive to be made in terms of section 7(1)(d) Court must give effect
to the intention of the legislature, objectives of the Act, that includes providing for the

admissibility of information contained in statements produced by computers in civil and
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18.

criminal proceedings. Therefore, Court should not shut out available admissible evidence
unreasonably unless it can be shown that the non-compliance has prejudiced the

substantial rights of the Petitioner or it has occasioned a failure of justice.

It is pertinent to note that although the willingness to give access and to inspect was
conveyed to the Petitioner after the stipulated time period, the preliminary objection was
not raised immediately after the lapse of the time limit, but on 09.01.2018. Petitioner has
not even made use of section 7(1)(d) to get a directive from Court although it is not
incumbent upon him to do so. It was the Petitioner who made the application for access
in terms of section 7 (1)(b), although he opted not to have access thereafter with the
intention of making use of section 7(2) to shut the evidence the prosecution intends to

adduce out.

Petitioner would have expected to have access to the computers within the stipulated time
period. Obviously, the prosecution had not been vigilant or had been negligent to take
necessary steps to give access within the prescribed period, or at least to make an
application in terms of section 7(1)(d). It is possible that the resultant situation might have
caused some inconvenience to the Petitioner, for which the prosecution is responsible and
there is a need for the prosecution to respect these provisions and ensure compliance.
When the prosecution indicated that they intend presenting evidence which would attract
the provisions of the Act, the prosecution also must be alive to the fact that there is a
possibility of an application for access being made by the Petitioner and be ready to meet
such application if so made. The prosecution cannot go into a slumber and deprive an
opportunity afforded to an accused under the statute. However, upon considering the
sequence of events and the facts and circumstances relating to the matter before us, I see
no substantial prejudice caused to the Petitioner by the delay of 40 days in having access
to the devices in terms of section 7(1)(c) of the Act. It is incumbent upon the Court to act

in the interest of Justice and to give effect to the intention of the legislature. I see no
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miscarriage of justice occasioned by the order of the learned High Court Judge. Hence, I

see no reason to interfere with the order of the learned High Court Judge.

o/

JUDGE OF THE COURT OF APPEAL
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