






























































Constitution should forthwith refer this Application to the Supreme Court for

adjudication.

If in fact, on a consideration of “P1” the Petitioner formed the view that, the
scheme contained therein was per-se discriminatory of the Petitioner or was
otherwise an infringement of the Petitioner’s fundamental rights, or that the
application of the scheme contained in “P1” would result in an infringement of
the Petitioner’s fundamental rights, the Petitioner could have in terms of Article
17(1) read with Articles 126(1) and 126(2) of the Constitution applied to the
Supreme Court in 2018 itself. Even if after the Petitioner received the letter of
rejection (“P5”) on 15t January 2019, had the Petitioner formed the view that the
scheme contained in “P1” had been applied to the application of the Petitioner
in a manner that amounted to an infringement of the Petitioner’s fundamental
rights, the Petitioner was entitled to within one month thereafter invoke the
jurisdiction of the Supreme Court alleging an infringement of her fundamentalr-
rights. It is apparent that the Petitioner has not done so. In fact the Application
to this Court had been filed as late as on the 18t March 2019.

Article 126(3) of the Constitution provides as follows:

“Where in the course of hearing in the Court of Appeal into an application for orders
in the nature of a writ of habeas corpus, certiorari, prohibition, procedendo, mandamus
or quo warranto, it appears to such Court that there is prima facie evidence of an
infringement or imminent infringement of the provisions of Chapter Il or Chapter IV
by a party to such application, such Court shall forthwith refer such matter for

determination by the Supreme Court.”

That the Petition itself contains an averment that “P1” is an infringement of her
fundamental right guaranteed in terms of Article 12(1) of the Constitution
makes it evident of the confidence the Petitioner has in that regard. In the

circumstances, the Petitioner could have directly invoked the jurisdiction of the
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Supreme Court and complained of the alleged infringement of her
fundamental rights guaranteed by the Constitution. As pointed out by the
learned Senior State Counsel in her written submissions, the Petitioner has not
given any reason as to why she did not invoke the jurisdiction of the Supreme
Court in that regard. Therefore, it must be inferred by this Court that, the
Petitioner while being steadfast in her belief that her fundamental rights have
been infringed by executive or administrative action, has for some inexplicable
reason failed to invoke the jurisdiction of the Supreme Court vested in that
Court in terms of Articles 17 of the Constitution read with Articles 126(1) and
126(2) of the Constitution. Having failed to do so, it appears to this Court that
the Petitioner is attempting to belatedly invoke the fundamental rights
jurisdiction of the Supreme Court by moving this Court to refer this matter to

the Supreme Court in terms of Article 126(3) of the Constitution.

In this regard, as pointed out by the learned Senior State Counsel, it is useful to*
be reminded of the views expressed by Justice Mark Fernando in Shanthi
Chandrasekeram vs. D.B. Wijetunga¥' that, “Article 126(1) confers sole and exclusive
Jjurisdiction in respect of fundamental rights and Article 126(2) prescribes how that
jurisdiction may be invoked. Article 126(3) is not an extension of or exception to those
provisions. If a person who alleges that his fundamental rights have been violated fails
to comply with them, he cannot smuggle that question into a writ application in which
relief is claimed on different facts and grounds, and thereby seek a decision from the
Supreme Court.” This view of the Supreme Court has been echoed by this Court

in Karunathilake vs. Liyanage, Inspector of Police (Crimes), Gampaha and othersvi.

Learned Senior State Counsel has submitted that, “the Petitioner having failed to
adhere to the timelines set out in Article 126 of the Constitution, had sought to pervert
the Constitutional process by seeking a reference to the Supreme Court via the Court
of Appeal”. Given the circumstances of this Application and the contents of the
Petition, this Court is finds it difficult to disagree with that submission of the

learned Senior State Counsel. In view of the foregoing, the irresistible
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conclusion this Court has arrived at is that, in this Application what the
Petitioner has sought to do is the very same thing that the Supreme Court and
the Court of Appeal in the earlier mentioned cases has held that a litigant
cannot be allowed to do. This Court believes that, in the given circumstances of
this Application, the attempt by the Petitioner was to abuse Article 126(3),
which this Court has the duty to prevent. In the circumstances, this Court
concludes that, this Court should not refer this matter to the Supreme Court in
terms of Article 126(3) of the Constitution. In any event, it is necessary to be
reminded that, as held by Justice Saleem Marsoof in Centre for Policy Alternatives
(Guarantee) Ltd. and another vs. Commissioner of Elections and 7 others'™ the stage
at which this Court is required to consider based on the existence of prima-facie
evidence as to whether a matter should be referred to the Supreme Court or
not, is the “hearing” phase, which takes place following the issue of ‘Notices’
to the Respondents, filling of objections, and the matter being taken up for
‘Argument’, and not during the current phase, which is referred to as the

‘Support’ phase.

Should the “Guidelines / Instructions and Regulation regarding admission
of children to Grade I” (“P1”) be quashed?
In paragraph “D” of the prayer to the Petition, the Petitioner has prayed that

“P1” be quashed by the issue of a mandate in the nature of a writ of certiorari.

In Shavanthi Lakshika Samarakoon and another vs. The Secretary Ministry of
Education and others* this Court had to consider whether the identical ‘binding
process of regulation” (“P1”) should be quashed either in its entirety or in part.
For the same reasons contained therein, this Court is of the opinion that, the
Petitioner of this Application too has failed to submit any legally valid ground
on which the said document should be quashed. It is necessary to state that,
this Court is not possessed with the jurisdiction to determine whether the

scheme contained in “P1” amounts to an infringement of the fundamental
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rights guaranteed in terms of the Constitution. It is not challenged that “P1”
was issued by the 2nd Respondent ultra-vires his powers or is contrary to law.
Nor can it be held that, the scheme contained in “P1” is wholly unreasonable.
Therefore, there is no basis to conclude that “P1” is an ‘unlawful’ or ‘void’
document. In any event, as pointed out in the afore-mentioned Application,
this Court has to take judicial notice of the fact that, literally tens of thousands
of students would have been admitted to Grade 1 of government schools in
2019 in terms of “P1”, and is therefore this Court is conscious of the chaos that
would be created by granting the relief prayed for by the Petitioner to quash

“P1” by the issue of a mandate in the nature of a writ of certiorari.

This Court wishes to note that, in any event, paragraph “C” of the prayer to the
Petition, the Petitioner has sought a Writ of Mandamus from this Court
directing the 15t Respondent to admit the Petitioner to Grade 1 of Princess of
Wales” College, Moratuwa. An examination of the Petition reveals that, ther
Petitioner relies on the scheme contained in “P1” (which she alleges is an
infringement of her fundamental rights) and a particular interpretation of
certain clauses of that scheme (with which this Court is not in agreement with)
and assignment of marks based on that interpretation, to justify his claim for
entitlement to obtain admission to the school, and therefore for a writ of
Mandamus. Thus, the Petitioner on the one hand relies on the scheme
contained in “P1”, while on the other hand seeks the quashing of “P1”. There
is an inherent contradiction in that approach. In the circumstances, discretion

cannot be exercised in favour of the Petitioner.
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For the reasons set out above, this Court is of the view that, the Application of
the Petitioner lacks merit, and the Petitioner has not satisfied the initial
threshold requirement which would warrant this Court to issue formal Notice
of this Application to the Respondents. In the circumstances, the Application

of the Petitioner is hereby dismissed, without costs.

Honourable Justice Yasantha Kodagoda, PC
President, Court of Appeal

[ agree.

Honourable Justice Arjuna Obeyesekere

Judge of the Court of Appeal
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