














































































































































conceding to that it was due to shooting. Thereby he had narrowed down 

the contest on facts only to the issue whether it was the 2nd appellant who 

shot the deceased. 

In the circumstances, it is obvious that the trial Court was satisfied 

beyond reasonable doubt that the deceased named in the indictment had 

died and had died due to gunshot injuries as there were sufficient and 

uncontroverted evidence to prove those facts. In addition, the 2nd appellant 

conceded to these two points in his closing submissions and relieved the 

trial Court of its duty in determining the said issue, by undertaking a 

lengthy analysis of evidence. In the circumstances, it must be ruled that 

this contention of the 2nd appellant on this point is clearly devoid of any 

merit. 

Having reached to the final segment of this judgment, this Court 

must, before it proceeds to determine the validity of the challenge 

mounted by the two appellants against their convictions, remind itself of 

the role of an appellate Court in determining an appeal challenging a 

determination of an original Court. 

In King v Attygalle 37 N.L.R. 337, the Privy Council, cited Lord 

Sumner from Ibraham v. The King (1914) A. C. 599, to lay emphasis on the 

principle, that for an appellate Court to interfere with a determination of a 

lower Court: 

"There must be something which in the particular case 

deprives the accused of the substance of fair trial and the 

protection of the law, or which in general tends to divert the 
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due and orderly administration of the law into a new course 

which may be drawn into an evil precedent in future" 

The Supreme Court, in its comparatively a recent judgment of The 

Attorney General v Theresa (2011) 2 Sri L.R. 292, had the occasion to revisit 

the considerations that are applicable to the exercise of appellate function, 

in determining appeals against determinations of an original Courts. 

Citing English judgments on this issue, the apex Court stated that: 

" ... a Court of Appeal should never interfere unless it is 

satisfied both that the judgment ought not to stand and that 

the divergence of view between the trial Judge and the Court 

of Appeal has not occasioned by any demeanour of the 

wi tnesses or truer atmosphere of the trial (which may have 

eluded the appellate Court) or by any other of those 

advantages which the trial Judge possesses." 

In relation to the appeal before this Court, the underlying complaint 

of the appellants was that the trial Court had accepted the evidence of 

several prosecution witnesses, it should not have, in view of the several 

infirmities as pointed out by Counsel during the hearing of appeal. As 

already noted this essentially is an issue concerning credibility of 

witnesses. The determination of credibility of witnesses was undoubtedly 

considered as determination of a question of fact. The Supreme Court, in 

The Attorney General v Theresa (ibid) stated that" credibility is a question of 

fact, not law". 
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As such it was further stated by the apex Court: 

" ... appellate Court should not ordinarily interfere with the 

trial Court's opinion as to the credibility of a witness as the 

trial Judge alone knows the demeanour of the witness; he 

alone can appreciate the manner in which the questions are 

answered, whether with honest candour or with doubtful 

plausibility and whether after a careful thought or with 

reckless glibness and he alone can form a reliable opinion as 

to whether the witness has emerged with credit from cross 

examination. " 

It is seen from the proceedings before the trial Court that certain 

prosecution witnesses, who have already given evidence before the 

predecessor of the learned trial Judge, were recalled when the succeeding 

trial Judge commenced his hearing of the partly heard trial. It was that 

succeeding trial Judge who delivered the impugned judgment. That was 

an opportunity provided to the succeeding trial Court by the appellants 

themselves when they made application to recall the witness under Section 

48 of the Judicature Act No.2 of 1978 as amended. Therefore, the learned 

trial Judge, who delivered the impugned judgment, has had the 

opportunity to observe demeanour and deportment of these witnesses for 

himself, and opted to accept them as truthful and reliable witnesses. 

It is the credibility of the evidence of those witnesses that were 

commented on by the learned President's Counsel before this Court in 

support of the appeals of both the appellants. The trial Commenced before 
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that particular trial Judge on 23.03.2007 and the evidence of the 

prosecution and defence was over by 28.11.2014. The trial Court delivered 

its judgment on 22.06.2015. 

In identifying the role of the appellate Court in reviewing a 

judgment of an original Court, thjs Court too had identified several 

principles and rules for its guidance in the judgment of de Silva and 

Others v Attorney General (2010) 2 Sri L.R. 169. Of these rules, in 

determining the instant appeal this Court had particularly applied the rule 

that states "the appellate Court should examine whether the trial Judge has 

drawn proper inferences from specific facts that are proved" since the appeals of 

the two appellants are based on the common plank that the inferences that 

had been drawn by the trial Court upon the several items of circumstantial 

evidence, as to their guilt were wrong. 

Having considered the evidence in its entirety, this Court is of the 

firm view that the trial Court had drawn inferences that are justified upon 

the proof of primary facts on which those inferences were drawn. 

This Court is guided by the observations of the Court of Criminal 

Appeal in The King v Andiris Silva et al 41 N.L.R. 433. After the 

submissions their Lordships have stated: 

" We do not expect Jurymen to be endowed with legal 

training nor can we say that our impressions gathered by a 

perusal of recorded evidence are as valuable as those of 

persons who have heard witnesses give evidence. We might 

say that the arguments for the appellants created a strong 
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impression on our minds, and if the Jury had seen fit to 

acquit the accused we should not have been able to take 

exception to the verdict. All that we are required to say is 

that it has not been shown to our satisfaction that the verdict 

is unreasonable or that it cannot be supported having regard 

to the evidence" 

in view of the precedents where: 

" ... the English Court has shown in a series of decisions its 

disinclination to question a verdict given by a Jury on 

questions of fact." 

The Court further indicated its view, even in relation to questions of 

law, quoting the judgment of R. v. Wyman 13 Cr. App. R. 163 where it is 

stated: 

" Voluminous particulars illustrative of the original grounds 

of appeal were furnished to the Court at a late stage. They 

were evidently the creation or conception of some learned 

person, who, having the transcript of the shorthand notes of 

the evidence and of the summing-up, directed much 

ingenuity and industry to picking out from a long and 

careful summing up a number of small points, most of which 

are frivolous. On these we are asked to upset the conviction if 

we can find any possible slight oversight or error of 

statement or some inference to be possibly drawn from a 

chance phrase or possible immaterial misconstruction of 

evidence. The Court does not deal with matters of this kind. 

76 



• 
• We are here to deal only with substantial points of 

misdirection. " 

In applying the principles laid down in the exercise of appellate 

jurisdiction in these binding precedents, this Court, after much thought, 

concludes that the appeals of the 1st and 2nd appellants are devoid of merit 

and ought to be dismissed on that account. 

The convictions of the 1st and 2nd appellants and sentences imposed 

them are therefore affirmed by this Court and accordingly their appeals 

stand dismissed . 

JUDGE OF THE COURT OF APPEAL 

HON. DEEPALI WIJESUNDERA, J. 

I agree. 

JUDGE OF THE COURT OF APPEAL 
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