


















number, value of the timber, section of the 9ffence, relevant gazette notifications 

and relevant amendments. The charge refers to section 38(a), 40(a) and 25(2) of 

the Forest Ordinance. I am of the view that these particulars were reasonably 

sufficient to give the accused notice of the matter with which he was charged. 

The Learned Counsel for the appellant submitted that there is no reference to the 

Amendment Act No. 65 of 2009 and section 40(1) in the charge sheet. 

Accordingly, it was contended that section 40(1) should have been expressly 

mentioned in the charge since confiscation is a punishmet!t. 

As per section 40(1)(b), all tools, vehicles, implements, cattle and machines used 

in committing an offence under the Forest Ordinance, shall in addition to any other 

punishment specified for such offence, be confiscated by order of the convicting 

Magistrate. I am of the view that section 40(1) has application to the whole 

Ordinance. Therefore, any vehicle involved in an offence under the Forest 

Ordinance shall be subject to confiscation upon a valid conviction regardless ofthe 

said section 40 being mentioned in the charge sheet or not. Accordingly, I am of 

the view that it is not mandatory to expressly mention section 40(1) in the charge 

sheet. Further, such non-mentioning would not cause any prejudice to a vehicle 

owner since only an accused is charged in such offences. The vehicle owner in 

question is not mentioned in the charge sheet and confiscation follows only after a 

valid conviction. Therefore; I am of the view that the section, under which the 

accused is charged, being mentioned is sufficient and confiscation is inevitable for 

the vehicle owner subsequent to a valid conviction arisen from the said charge. 

Further, it is imperative to note that the accused-driver in the instant appeal had 

pleaded guilty to the charge of illegally transporting timber. 
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In the case of H.P.D. Nimal Ranasinghe V.,OIC, Police, Hettipola [SC Appeal 

149/2017], it was held that, 

"The question that must be decided is whether any prejudice was caused to 

the accused-appellant as a result of the said defect in the charge sheet or 

whether he was misled by the said defect. It has to be noted here that the 

accused-appellant, at the trial, had not taken up an objection to the charge 

sheet on the basis of the said defect. In this connection judicial decision in 

the case of Wickramasinghe Vs Chandradasa 6z.. NLR 550 is important. 

Justice Sri Skanda Rajah in the said case observed thefollowingfacts. 

"Where in a report made to Court under Section 148(1)(b) of the 

Criminal Procedure Code, the Penal Provision was mentioned but, in 

the charge sheet from which the accused was charged, the penal 

section was not mentioned. " 

His Lordship held as follows; 

"The omission to mention in a charge sheet the penal section is not a 

fatal irregularity if the accused has not been misled by such omission. 

In such a case Section 171 of the Criminal Procedure Code is 

applicable. " 

In the case ofB. G. Sujith Priyantha (supra), it was held that, 

"In this instance, the claim of the appellant who is not an accused in the 

case had been made after the two accused were found guilty on their own 

plea. Therefore, it is understood that the Court was not in a position to 

consider the validity of the charge sheet at that belated point of time. Indeed, 

an application under the aforesaid proviso to Section 40 in the Forest 
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Ordinance could only be made when cpnfiscation has taken place under the 

main Section 40 of the Forest Ordinance. Aforesaid main Section 40 of the 

Forest Ordinance imposes a duty upon the Magistrate who convicted the 

accused under the Forest Ordinance to confiscate the vehicle used in 

committing such an offence. Furthermore, the word "shall" is used in that 

main section and therefore the confiscation of the vehicle is automatic when 

the accused is found guilty. Accordingly, it is clear that the law referred to 

in the proviso to Section 40 is applicable only thereafter. Therefore, I 
.... 

conclude that the appellant who made the application relying upon the 

proviso to Section 40 is not entitled to raise an issue as to the defects in the 

charge after the accused have pleaded guilty to the charge under Section 40 

of the Forest Ordinance. 

In the case of A.K.K. Rasika Amarasinghe V. Attorney General and another 

[SC Appeal 140/2010], it was held that, 

"The Accused-Appellant has not raised an objection to the charge at the 

trial. In the first place we note that at page 97, the Accused-Appellant has 

admitted that he knows about the charge. As I pointed out earlier the 

Accused-Appellant has failed to raise any objections to the charge at the 

trial. In this regard I rely on the judgment of the Court of Criminal Appeal 

in 45 NLR page 82 in King V. Kitchilan wherein the Court of Criminal 

appeal held as follows: 

"The proper time at which an objection of the nature should be taken 

is before the accused has pleaded" 

It is well settled law that if a charge sheet is defective, objection to the 

charge sheet must be raised at the very inception." 
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Accordingly, it is understood that a party is flot allowed to raise an objection with 

regard to a defect in the charge sheet at a belated point of time. The appellant 

should have raised this objection as early as possible. Therefore, I am of the view 

that the allowing the appellant to stand on the ground of defective charge at this 

stage will lead to absurdity. Accordingly, last two grounds of appeal should 

necessarily fail. 

Considering above, I see no reason to interfere with the findings of the Learned 

High Court Judge and the Learned Magistrate. Therefore". I affirm the order of the 

Learned Magistrate dated 20.04.2015 and the order of the Learned High Court 

Judge dated 15.09.2015. 

The appeal is hereby dismissed without costs. 

Mahinda Samayawardhena, J. 

I agree, 

JUDGE OF THE COURT OF APPEAL 

JUDGE OF THE COURT OF APPEAL 
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