
 

IN THE COURT OF APPEAL OF THE DEMOCRATIC 
SOCIALIST REPUBLIC OF SRI LANKA 

----------------------------------  
 
 

In the matter of an Application  for Revision and 
Restitutio-in-integrum, in terms of Article 138 of 
the Constitution of 1978 and together with 
Section 753 of the Civil Procedure Code. 

 
                                          

C.A.REVISION APPLICATION  
NO. 1051/06  
D.C.WALASMULLA CASE NO.1035/P     

   

1. Kadukannage Ananda Kularatne 
No.17, Old Quarry Road, 
Mount Lavinia. 
 

2. Kadukannage Harishchandra Kularatne 
No.30, Tissa Mawatha,  
Borupana Road, Ratmalana. 

 

3. Kadukannage Sarojini Samarasinghe 
No.3B-27, 1st Lane, 
Aruppola, Kandy. 

         
and four others 

 
 

Petitioners  
    

Vs. 
 

Chandrawathie Pulsara Galappaththi 
    Damaniyagahawatta, 
                                                       Walasmulla. 
 

      Plaintiff-Respondent 
 
          And 
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1. Stephen Kularathne Galappaththi. 
Kadigamuwa, Walasmulla. 
 

2. Nilaweera Patabendige Lalith Thenaka of 
Walasmulla. 
 

3. Sirima Dushanthi Galappaththi 
“Regina”, Walasmulla. 
 

4. Anoma Deepani Galappaththi of Weliamuna, 
Walasmulla. 
 

5. Aruni Niranjala Galappaththi of  Weliamuna, 
Walasmulla. 

 
6. Shantha Neelan Galappaththi 

“Regina”, Walasmulla. 
 

7.   Wanigabaduge Chandrika 
No.93, Beliatta Road, Walasmulla. 
 

8. Prageeth Asanga Galappaththi 
No.93, Beliatta Road, Walasmulla. 
 

9. Chamath Thilanga Galappaththi 
No.93, Beliatta Road, Walasmulla. 
 

10. Ukis Nishanka Galappaththi 
No.93, Beliatta Road, Walasmulla. 

 

      Defendant-Respondents 
 

 
 
BEFORE   :  ERIC BASNAYAKE, J 
  
    K.T.CHITRASIRI, J 
 

COUNSEL   :  Gamini Marapane P.C. with Navin Marapane,                        

   Attorney- at-Law for the Petitioners 

Hemantha Situge with S.Wickremasinghe, 
Attorney-at-Law   for the Plaintiff-Respondents 
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WRITTEN SUBMISSIONS 
FILED  ON      :    04.05.2010  by the Petitioners.  
      24.06.2008 by the Plaintiff-Respondent. 
 
 
DECIDED ON :  20.7.2010 
 
 
 
 

K.T.CHITRASIRI J. 
 

Three petitioners to this application, not being parties to the original 

action, have invoked the jurisdiction of this Court in terms of Article 138 of 

the Constitution of the Republic. In that application, the petitioners have 

prayed that the judgment and interlocutory decree entered in the case 

bearing No.1036/P filed in the District Court of Walasmulla be revised or set 

aside exercising the jurisdiction of restitutio in integrum, and/or revision 

vested in this Court by the aforesaid Article 138 of the Constitution. 

 As mentioned before, petitioners have prayed that the judgment 

of the learned District Judge and the decree entered accordingly be set aside. 

Whilst seeking the said relief petitioners have averred that the aforesaid 

judgment should not be allowed to stand basically due to the facts mentioned 

herein below.   

 The deed marked me2 (P16 filed with the petition) in evidence 

does not pass title to the second defendant as the donor in that 

deed has already transferred her title to the petitioner’s father 
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by deeds marked P5, P7 and P8 filed with the petition, before 

the execution of the deed marked P16,.  

 The plaintiff-respondent (hereinafter referred to as the 

plaintiff) had omitted to lead evidence in the original court as to 

the title of the petitioners in the land to be partitioned.   

 Corpus in the partition action had not been properly identified 

by the preliminary plan marked “X” and the report to the said 

plan submitted by the surveyor also is incorrect.   

 The declaration made in terms of Section 12 of the Partition 

Law by the plaintiff’s Attorney is defective as he has failed to do 

a proper search at the Land Registry to ascertain the title of the 

petitioners. 

 

At the outset, it is pertinent to note that the aforesaid facts referred to 

in the petition filed in this Court had not been contraverted in the submissions 

filed by the learned Counsel for the respondents.  In those submissions 

learned Counsel for the respondents has taken up only the questions of law 

such as not filing copies of relevant proceedings that took place in the Court of 

First Instance and the locus standi of the petitioners. Even in their objections, 

they have merely denied those facts without making any comment on those 

issues. Therefore, it is not unsafe to presume that the aforesaid facts referred 

to in the petition to this Court as correct. 
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Against this background, the conclusion that one would arrive is that 

the learned District Judge had not examined the title of the land to be 

partitioned in the manner that is expected by a judge deciding a partition 

action. Moreover, no partition action should proceed until the corpus is 

properly identified. Therefore, the facts referred to in the petition which had 

not been disputed by the plaintiff show that it is not lawful to allow the 

impugned judgment to stand in the manner that it was pronounced. 

 

However, I will now examine those issues involving the aforesaid 

facts referred to in the petition to this Court even though those were not 

disputed by the plaintiff. Petitioners have strongly challenged the deed 

bearing No.1198 (P16) attested by Champa Punchihewa Notary public 

and has submitted that no title could pass to the second defendant-

respondent by that deed as the donor in that namely Amara Piyaseeli 

Galappaththi, mother of the second defendant had already transferred 

her rights to the petitioners father by deeds marked P5, P5A, P5B, P5C, 

P5D, P5E, P5F and P5G filed with the petition.   

Admittedly, the learned District Judge had acted upon the 

evidence of the aforesaid deed bearing No.1198 and has allocated ¼ of 

the land to the second defendant. It must be noted that, it is a deed that 

had been written without having made a search in the Land Registry as 

to the prior registration of the land in question.  The donor in that is the 

mother of the second defendant.  
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On the other hand, the petitioners referring to the deeds bearing 

Nos. 35992, 35993, 35994, 35995, 35996, 35997, 35998 and 35999 (P5, 

P5A to P5G) have averred that the said Amara Piyaseeli Galappaththi 

had already transferred her rights in this land to the father of the 

petitioners on the 18th of August 1970.  The Schedules in those deeds 

show that undivided shares of Banwelagodahena which is the land 

described in the schedule to the plaint had been transferred by the 2nd 

defendant’s mother to the petitioner’s father prior to the execution of 

the deed of gift by which the second defendant was given rights.   

In such a situation, it is wrong to accept the evidence relating to 

the deed 1198 (P16) without considering the aforesaid eight deeds 

(P5,P5A to P5G) by which the second defendant’s mother had 

transferred her title by the time she had donated the land referred to in 

the said deed 1198 to the second defendant. Therefore, it is seen that the 

learned District Judge had been prevented from investigating the title of 

the persons concerned in this instance due to the non-disclosure of 

relevant deeds.  

 

 The petitioners also have contended that the father of the 

petitioners have obtained clear title to the land to be partitioned through 

a determination by the Land Reform Commission. In support of this 

contention they have referred to the Gazette (Extra Ordinary) bearing 

No.198/5 dated 23rd June 1982.  First item in schedule 3 to the said 
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gazette notification shows that Kadukannage Aponis Silva, who is the 

father of the petitioners were allowed to retain an allotment of the land 

called Lebungama Watta in extent of 34 acres and 17 perches depicted 

as Lot No.25 in the Final Village Plan No.196.  The petitioners referring 

to the plans marked  P10, P10A, 10B and P10C have further stated that 

superim position of those plans on the preliminary plan marked ‘X” 

shows that the land sought to be partitioned is part of the land referred 

to in the above gazette marked P11.  In addition to the above, the 

Commissioner who made the preliminary plan, at a subsequent stage, 

also has stated to the police that he became aware of the fact that the 

land he surveyed is belonging to the 1st petitioner Kadukannage Ananda 

Kularatne.  The said statement to the Police is marked P18 and is filed of 

record.  In those circumstances, it is seen that the corpus of the partition 

action had not been properly identified by the Commissioner.  

 

 The matters discussed herein before show that the plaintiff has 

failed to disclose the proper title and has not properly identified the land 

to be partitioned by adducing evidence. Hence, it is clear that the 

evidence elicited in the District Court should not have been acted upon 

by the learned Judge as he did not possess with important part of 

evidence to investigate the title in the proper manner. Furthermore such 

a situation may lead to negate the object of the Partition Act.  
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In the circumstances, it is my view that those matters themselves 

should be considered as special circumstances which is a necessary 

ingredient to invoke the revisionay powers of this Court. Therefore, I 

conclude that this is a fit case to allow the District Judge to properly 

apply the law referred to in the Partition Act, by invoking the revisionary 

jurisdiction of this Court.  

I will now examine the points of law raised by the learned Counsel for 

the plaintiff. In his submissions he has stated that the petitioners, not being 

parties to the original action, cannot invoke jurisdiction under restitutio in 

integrum.  However, the petitioners in this application have sought relief both 

by ways of restitutio in integrum and revision.  It is trite Law that an 

application for revision to this Court can be made not only by a party to an 

action but also by a person not being a party to the action in the original court. 

Therefore, the aforesaid objection of the learned Counsel for the respondents 

has no merit.  

Learned Counsel for the plaintiff also has argued that the petitioners 

have not filed all the certified copies of the relevant documents in the original 

record as required by the rules governing the appellate procedure. 

Requirements as to the filing of the copies of the relevant documents are 

referred to in the Court of Appeal. (Appellate Procedure) Rules 1990 

published in the Gazette (Extra Ordinary) No.645/5 dated 5.1.1991.  

 Rule 3 (1) (b) is as follows:- 
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“Every application by way of revision or restitutio in 
integrum under Article 138 of the Constitution shall be 
made in like manner together with copies of the relevant 
proceedings (including pleadings and documents produced) 
in the Court of First Instance, tribunal or other institution to 
which such application relates”. 

 

At the time of filing this application, petitioners have filed the 

documents marked P1 to P17.  In an affidavit filed on that date with the 

petition, it is stated that the petitioners would be filing the Interlocutory 

Decree when they receive a certified copy of the same from the original 

court. Furthermore, the 1st petitioner who filed the said affidavit has 

stated that the interlocutory decree had not been tendered to the District 

Court at the time of filing this application, and therefore he would not be 

able to file the same along with the petition.   

The documents filed at the time of filing the petition include:  

1. All the journal entries in the case record commencing from the 

date f the institution of the action until the judgment is delivered,  

2. Copy of the plaint,  

3. Commissioner’s Report; and  

4. Entirety of the proceedings in the original court including the 

judgment. 

Thereafter, on 27th of August 2009, a certified copy of the interlocutory 

decree along with the relevant journal entries (Document marked “Z”) 

also had been filed by the petitioners.  However, since the entire 

judgment had been filed along with the petition which gives the full 
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picture, no prejudice is caused to the petitioner though the interlocutory 

decree was not tendered at the time the petition was filed. In the 

circumstances, it is clear that the petitioners have filed all the necessary 

documents that were available at the time of filing the petition and also 

the other documents when they were available, in accordance with the 

aforesaid Rule 3(1) (b). Hence, I am not inclined to accept the aforesaid 

objection taken up by the learned counsel for the plaintiff. 

 For the aforesaid reasons, I set aside the interlocutory decree and 

the judgment of the learned District Judge of Walasmulla dated 8th 

February 2006.  Learned District Judge is also directed to add the 

petitioners as parties to the action and to proceed with the action from 

that point onwards.   

No party is entitled to the costs of this application.  

  

   JUDGE OF THE COURT OF APPEAL 

 

ERIC BASNAYAKE, J 

  I agree 

    JUDGE OF THE COURT OF APPEAL 


