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K. T. CHITRASIRI,J. 

 

 

The Petitioner-Petitioner (hereinafter referred to as the Petitioner) 

made this application to revise the order of the learned Additional District 

Judge of Colombo delivered on 3rd March 2006.  In that order, the learned 

Additional District Judge dissolved the order nisi that had been entered against 

the 1st Respondent-Respondent. (hereinafter referred to as the 1st Respondent) 
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The aforesaid order nisi had been issued pursuant to an application made in 

terms of Section 16(1) of the Recovery of Loans by Banks (Special Provisions) 

Act No.4 of 1990 (hereinafter referred to as the Act).  Aforesaid Section 16(1) 

of the Act enables a Bank which had purchased a property consequent upon a 

public auction held in terms of the provisions contained in the Act, to obtain an 

order for delivery of possession of the property that was subjected to the said 

auction.   

 

The impugned order dated 3rd March 2006, prevented the Petitioner 

from obtaining an order for delivery of possession of the land that was 

auctioned. This land had been mortgaged to the Petitioner bank in order to 

obtain financial facilities for the business carried on by Mala Traders (Private) 

Limited which was a constituent of the Petitioner Bank. Even though the 

financial facilities were released to Mala Traders (Pvt) Limited, those facilities 

were secured by the property subjected to the auction which was owned by 

the 1st respondent who happened to be a director of the said Mala Traders. A 

deed of mortgage had been executed by the petitioner and the 1st respondent 

securing the said property owned by the 1st respondent enabling Mala Traders 

to obtain financial facilities.  

 

Admittedly, Mala Traders had failed to act according to the terms of the 

mortgage bond agreement and had not serviced the loan. Consequently, acting 

upon the provisions contained in the Act No. 04 of 1990 the directors of the 

petitioner bank passed a resolution to recover its dues by selling the property 

mortgaged. Thereafter, the petitioner bank itself bought the property at the 

auction since there were no bidders to purchase the same. Subsequently, 

petitioner made an application under Section 16 of the Act to the District Court 

of Colombo in order to obtain possession of the property that it had purchased. 

Even though an Order Nisi was issued initially in that application, the District 

Judge dissolving the same after inquiry, refused to make it absolute. It is 

against that order the petitioner made this application to have it reversed. 
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 The learned Additional District Judge when coming to his decision had 

basically relied upon the Supreme Court decision namely Chelliah 

Ramachandran vs. Hatton National Bank.1 The law pronounced in that 

decision is that the provisions contained in the Act will not permit a Bank to 

resort to parate execution namely to sell a property without recourse to Courts 

in order to recover dues, if the mortgaged property does not belong to the 

principal borrower of the loan. Accordingly, even if the property that had been 

mortgaged belongs to a director of the same company which had obtained the 

facilities also will not be liable to be auctioned in terms of the provisions 

contained in the Act since he or she is considered a separate legal entity, as in 

the issue at hand,.  

 

  However, the law referred to in the aforesaid decision in 

Chelliah Ramachandran v. Hatton National Bank (supra) had been slightly 

varied by a subsequent decision of the Supreme Court. This deviation had been 

pronounced in the case of Hatton National Bank Limited v.  Samathapala 

Jayawardena and 2 others2 In that decision His Lordship Justice 

C.N.Jayasinghe held with Shiranee Tilakawardena J and Saleem Marsoof, J 

agreeing that: 

“ In my considered opinion, the 1st and 2nd Respondents cannot 

hide behind the  veil  of  incorporation of  Nalin  Enterprises (Pvt) 

Ltd, while  being  the “alter ego” of  the  said  Company of which 

the 1st Respondent has been the Managing  Director and  the 2nd  

Respondent  who is  the  wife  of  the 1st Respondent has been a 

director. Although the independent personality of the Company as 

distinct from its directors and shareholders has been recognized by 

the Court since the celebrated decision of Salmon v. A. Solomon & 

Co. Ltd (1897) AC 22, Courts have in appropriate circumstances 

lifted the veil of incorporation.  In particular, Courts have been 

vigilant not to allow the veil of incorporation to be used for some 

                                                 
1
 2006 (1) S L R 393 

2
 2007 (1) S L R 181 [2007 B.A. Law Journal at pg. 50] 
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illegal or improper purpose or as a device to defend creditors – 

Merchandise Transport Ltd v. British Transport Commission 

(1962) 2 QB 173 and Jones v.  Lipman (1962) 1 WLR 832.  As 

Staughton L. J. observed in Atlas Maritime Co SA v. Avalon 

Maritime Ltd (No.1) (1991) 4 ALL ER769 at page 779.   

 

“To pierce the corporate veil is an expression that I would reserve 

for treating the rights or liabilities or activities of a Company as 

the rights or liabilities or activities of its shareholders.  To lift the 

corporate veil or look behind it, on the other hand, should mean to 

have regard to the shareholding in a Company for some legal 

purpose”. As far as this case is concern, it is quite obvious that the 

1st and 2nd Respondent being Directors of Nalin Enterprises (Pvt) 

Ltd, benefited from the facilities made available to the said 

Company by the Petitioner Bank, and to that extent they cannot 

claim that the mortgage which secured the facilities fall within the 

category of “third party mortgage” as contemplated in the 

majority judgment of this Court in Ramachandran  v. Hattaon 

National Bank “ 

 

The aforesaid position in law referred to in H N B Vs. Samatapala 

Jayawardena and two others had been followed in the cases of Yashodha 

Holdings (Pvt) Limited Vs. Peoples Bank3 (Divisional Bench of three Judges) 

and Samatapala Jayawardena Vs. Sampath Bank and another4 as well. 

Accordingly, it is now clear that the law referred to in Chelliah 

Ramachandran Vs. Hatton National Bank (supra) should be applied subject to 

the law that came into existence subsequently, with the decision in the case 

of Hatton National Bank Vs. Samatapala Jayawardena and two others. (supra) 

In the circumstances, it is clear that the provisions contained in the Recovery 

of loans by Banks (Special Provisions) Act No.4 of 1990 is applicable only to 

                                                 
3
 CA/Writ/Appl./No. 1268/1998 decided on 29/02/2008 

4
 C. A. 19/2005 D. C. Colombo 20533/1  
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the properties of the principal borrowers of a facility obtained from the 

institutions referred to in the Act and to the properties owned by the 

directors of a company registered under the Companies Act when such 

company is the principal borrower of the facility that had been defaulted.  

 

The issue at hand relates to a property belonging to a Director, namely 

the 1st Respondent of the Company, of Mala Traders (Private) Limited. It is 

that Mala Traders (Pvt) Limited which had obtained financial facilities from 

the Petitioner Bank.  Therefore, in view of the aforesaid decision namely 

Hatton National Bank v.  Samathapala Jayawardana and 2 others (supra), the 

property that had been auctioned in this instance should not be excluded 

from the application of the provisions contained in the Act. Thus, the 

impugned order cannot stand as it is and therefore the Order Nisi that had 

been entered should be made absolute. 

 

I will now examine one of the arguments that the 1st Respondent has 

taken up in his submissions even though the 1st Respondent has not pursued 

the same subsequently. In that he has stated that the petitioner cannot have 

and maintain this leave to appeal application as there is no right of appeal 

against an order made under the Act. In support of this contention, petitioner 

has referred to the cases mentioned herein below.  

  

In the case of  Dassanayake vs.  Sampath Bank Ltd5, the Supreme Court 

relying upon the decision by G.P.S. DE Silva J. in Bakmeewewa, Authorised 

Officer of People’s Bank vs.  Konarage Raja6, it was held thus: 

“Therefore, it is manifestly clear from the reasoning adopted in 

these cases that   the  Recovery  of  Loans  by  Banks  (Special 

Provisions)  Act  is  an enactment which has conferred special 

jurisdiction on the  District Court, and does not  permit a party 

who  is  dissatisfied  with  an  order made in  the  course  of   

                                                 
5
 2002 (3) SLR 268 

6
 1989 (1) SLR 231 
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proceedings  instituted  under it,  to  seek  relief  by way of 

leave  to appeal”.   

 

Furthermore, as decided in the cases of Pious Droston Raj Motha vs. Hatton 

National Bank7 and Kanagasunderam Vs.Podihamine8, there is no specific 

provision available in the Act to file even a final appeal against a decision 

which is in a final nature.   

 

However, the present application is neither a final appeal nor an 

application for leave to appeal. It is an application for revision which gives a 

wide discretion to Appellate Courts to prevent a miscarriage of justice being 

done to a person who may not be even a party to the original action. When 

there is no statutory right of appeal ensured in a special law as in this instance, 

an aggrieved party should not be prevented from presenting a matter to a 

court of law when a miscarriage of justice has taken place. Therefore, merely 

because there is no right of appeal guaranteed in the Act, it should not prevent 

an aggrieved party from making a revision application to this Court to have a 

decision revised when the clear law is overlooked by a judge in the original 

court. 

  

However, it is now an established rule that an application for revision 

could be entertained only when there are exceptional circumstances at a given 

time. As explained herein before in this judgment, law applicable has not been 

properly applied in this instance. That alone will amount to a special reason for 

this Court to interfere with the decision of the original court judge. Basically, 

no court of law should overlook the prevailing law of the land. Hence, it is my 

view that this is a fit case to interfere with the decision of the original court 

judge and to have the correct decision implemented through the revisionary 

powers vested in this Court.  

  

                                                 
7
 C. A. 495/2001  (Final) 

8
 42 N L R 97 
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The other argument of the respondent is that the decision in the case of 

H N B Vs. Samatapala Jayawardena (supra) had not been pronounced at the 

time the impugned order of the learned District Judge was made and therefore 

the said order of the Judge should stand as correct. It is a fact that the learned 

Judge would not have had the opportunity to act upon the same at the time he 

made the impugned order since the subsequent decision, by which the 

Supreme Court changed the law was pronounced after the District Court 

decided on the issue. However, the learned District Judge also would have had 

the opportunity of identifying the circumstances of this case different to the 

facts in Chelliah Ramachandran Vs. H N B (supra) as described by Jayasinghe J, 

even at that point of time without blindly following the said decision of 

Chelliah Ramachandran. 

 

Be that as it may, it is a basic rule that the decisions of Courts merely 

interpret the Law.  When such an interpretation to an Enactment is 

pronounced by a court of law, the applicable Law should have the effect from 

the date such Enactment was passed or came into operation.  This position has 

been accepted even in the submissions made by the learned Counsel for the 1st 

Respondent.  In his submissions, the learned Counsel for the 1st Respondent 

referring to the cases namely,  

i) McFoy  v. United Africa Company Ltd9  

  ii) Western Bank Ltd.  v. Schindler10  

  iii) G.T.E.DirectoriesLanka(Pvt) Ltd v. Mukthar Marikkar11  

  iv) Stassen Exports Ltd.  v. Brook Bond (Ceylon) Ltd12  

has stated thus : 

“Thus, it is beyond any controversy that what the Supreme Court by 

its judgment did on 01.04.2005 was not to effect any change in the 

Law.  It  is  not as if  the Law prior to 01.04.2005 was that  parate 

execution could be levied in  cases of  a  third  party  mortgage, and 
                                                 
9
 (1961) 3 AER 1169,1172 

10
 (1977) Ch.1 at 18 

11
 (1998) 3 SLR 180, 182-183 

12
 (1990) 2 SLR 63 at 75 
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that position was changed by  the  Supreme Court  by its decision 

on 01.04.2005 by the abolition of parate execution in cases of a 

third party mortgage. An alteration of the Law was not made, and 

was not intended to be made, by that judgment of the Supreme 

Court. The Courts have no power to alter the Law.  They only 

declare the Law as it has all along been. 

Therefore, the correct legal position is that from the day of   

Recovery of Loans by Banks (Special Provisions) Act No.4 of 1990 

came into force, the legal position has always been that no parate 

execution is possible in cases of a third party mortgage.  That was 

the Law when on 25.09.2000 the Bank resolved to carry out parate 

execution. That was the Law when the sale  took  place  on  

02.04.2003.That  was  the Law when the certificate of sale was 

issued on 06.05.2003.Therefore, the  resolution of  the  Bank,  the 

holding of  the sale of   the premises, and  the  issuance of  the  

certificate  of sale, were  all invalid and null and void in Law “.  

 

I am in agreement with the aforesaid contention of the learned Counsel 

for the 1st Respondent and hold that interpretations to the law by Superior 

Courts should have the effect from the date the Enactment that was subjected 

to the interpretation, came into operation.  Therefore, if a deviation has been 

made to a decision of Court by a subsequent decision, the consequences of that 

subsequent decision also should have the effect from the date, the relevant Act 

came into operation. Therefore, even though the subsequent decision of the 

Supreme Court had not been pronounced at the time the impugned order was 

made this Court cannot allow the said order of the learned District Judge to 

stand disregarding the applicable law to the issue.  

  

In the circumstances, it is my considered view that the order nisi that 

had been issued by the learned Additional District Judge should be made 

absolute.  Hence, the impugned order dated 3rd March 2006 is hereby set 

aside.   
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Accordingly, the order nisi issued against the 1st Respondent is made 

absolute.  No parties are entitled to the costs of this application. 

 

 

 

 

    JUDGE OF THE COURT OF APPEAL 

 

ERIC BASNAYAKE, J. 

 

 I agree 

     JUDGE OF THE COURT OF APPEAL 


