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SATHYA HETTIGE  P.C J. ( P/ CA) 

 

This  application  relates  to  an  acquisition  of  a  portion  of  a  Land    situated  in  

Victoria  Drive, Saranankara  Road, Sangaraja Mawatha Kandy    by  the  State for   

public  purpose  of  constructing  of  a   waste water / sewerage  pump  thereon.   

The  version  of  the  petitioner is  that   the  land  belongs  to  the Telwatta  

Temple   of   Malwatu  Viharaya  Kandy. 

The  petitioner  is  the   Viharadhipathi  of  the  Tewatta  Temple of  the  Malwatu  

Viharaya  in  Kandy  and the  2
nd

  petitioner  is  a   lessee  of  the premises  bearing  

assestment  no. 15/25 Victoria Drive    which  is  a  portion  of the  land  purported 

to  be  acquired by  the  State  as  the  petitioners   complain. 

 

The  petitioners    were  informed   by  the  letters  dated 17/03/2003 and  

19/03/2003  marked  p4(a)  and P4 (b)  that  the   National  Water  Supply  and  

Drainage  Board  that  in  order  to  alleviate the  pollution  Kandy  Lake   , Meda 

Ela and  Mahaweli  River   due  to  absence  of a  proper  waste  water  system  in  

the  Kandy   town   the  Greater   Kandy  Water  Supply  Project   has  carried  out  

a feasibility   study  and  proposed  that   the  waste  water  of  the  houses  and  

business premises    along  the   Kandy  Lake  and  Kandy  town   would  be  

collected   directed   by  pipes to  water  purification  plant  to  be  constructed  in  

Gannoruwa  and  it  has  also  been  proposed  to  construct a  pumping   station  

to  pump  the  waste   water.    It  has  been  proposed  that    3.5  perches  had  

been  identified  and would  be   acquired   for  the  aforesaid purpose   from  the  

land  in  question. 

In May   2006  a  notice  under  section  2  of  the  Land  Acquisition  Act   had  

been  published    requiring  a  portion  of  10  perches  of  the  land   to  be  

acquired for  the  construction  of  the  underground Pumping Station.  It  was  

submitted  that   a  notice  under  section  4  of  the  Act  had  also  been  

published  on  30/03/2007. 



 The  petitioners   in  their  written  submissions  had  stated  that   the  petitioners  

objected  to  the  said   acquisition   on  the  reasons    stated  below. 

A)    The  serene  environment    of  the  area   would  be  affected  and  the  

religious  activities    of  the  temple   would  be  affected  

B) The  Land  is  situated   adjoining  official  residence  of  Mahanayake Thero 

of  Malwatte  Chapter. 

C) The  land  had  been  given  on  Lease  to  the  2
nd

  petitioner    which  is  the  

only  source  of  income   to  the  temple. 

D) Initially    the  petitioners  were  informed  only  3.5  perches  would  be  

required   and   later  the  petitioners  were  informed   that  10n  perches  

would  be  required    for  the  project. (  P5)   

 

 

The  petitioners    have  filed  this  application   on  17
th

  October 2008  

seeking  the  following   reliefs. 

  To  quash  the  notice   published  under  section  4  of  the  Land  

Acquisition  Act  

a) To  quash   decision  under  section  4 (5)  of  the   Act. 

b) To  quash  the  declaration  made  under  section  5  of  the  Act. 

c) And  Writ  of  Prohibition  on  1
st

  to  5
th

  respondents     from  acquiring  

the  land   and  taking  possession  of  the  land 

 

The  learned    Additional  Solicitor  General   for  respondents    raised  

several  objections  to  the  application  of  the  petitioner    on  the  

following  grounds. 



 

i    The  petitioner  cannot  maintain  this  application  and  prayer  B  to  

the  petition  cannot  be  granted    as  quashing   section  4  of  the  Act  

is   futile   as  the  section  38 (a)  of  the  Land  Acquisition Act  has  been    

published  and  land  has  already  been  acquired.   

 

ii  Prayer  c  to  the  petition  cannot  be  granted  as  the  decision  made  

in  terms of  section 4 (5)   is  reflected  in the  Order  made  under  

section  5  of  the  Act. 

Prayer  d  of  the  petition  cannot be  maintained  as  the  Order   made  

by  the  Minister  under  section  5  of  the  Act    is  final  and  cannot  be  

questioned  in   court. 

 

iii   Prayer  (E)  cannot be  granted  as  section  38 (a )  Order  has  been  

published  and  the  land  has  been  acquired. And  a writ of  Prohibition   

will not  lie. 

  And  In any  event ,   the  prayers (b)  to  (E)  of  the  petition  cannot  be  

granted    as  the  petitioner has  failed  to  make  the  Minister   a  

respondent  to  this  application .  

 

The  respondents  filed  their   Statement  of  Objections on  27/03/2009   

and  objected  to  the  application  on  the  basis  that  the application   is  

pertaining   to a  land  that has  been  acquired   by  the  State   for  the  

public purpose  of  constructing   an  underground  Pumping  Station   as  

part  of  the  Kandy  Waste Water  Disposal  Project.  The  respondents  

have  stated   that the  Niho Suido Consultants   Company  Ltd   carried  

out a  feasibility  study  of  the  area  in  order  to  identify   the  most  

suitable    location   to  construct  the  Underground   Pumping Station  .  



In  paragraph  16  of  the    Statement  of  Objections   the  respondents  

have    stated    as  to  how  the  Feasibility  study   for  the  project  was    

made  and  by  stating  the  objectives  of  the  Study   for   the  project.  

The  respondent  has  annexed  to  the  Statement  of  Objections   a  

copy  of  the  relevant  map  reflecting  the   location  that  has been  

identified    and  selected   that  would  be  covered  by  the    Kandy  

Waste Water Disposal   Project   as  2R2   and    the copy  of  the  

consultants’  report   that  the  shifting of  the    underground  pumping  

Station  is  not  possible as  2R3. 

 

The  2
nd

 respondent  has  taken  up  the  following    legal  objections   as  

well. 

a) The  petitioners  have  failed  to  make  the  necessary  parties  to    

this  application  

b) The  application  is  futile  and  misconceived  in  law 

c) The  substantive  relief   sought   by  the  petitioners   is  not   

amenable  to   Writ  jurisdiction   of  this  court. 

d) The petitioners  are  guilty  of misrepresenting  and  not  disclosing   

the  relevant  facts   to  court.  

 

The  learned  President’s  Counsel   for  the  petitioners   submitted  

that  there  are other  suitable  lands which  belong  to  the  State  

including  the  land which  is  adjoining  the  1
st

  petitioner’s land  and  

which  could  be  used   to  carry  out  the  said  project. The  

petitioners  have  annexed  to  the  petition  a  copy  of  a  detailed  

plan  of  the  Kandy  City  on  which  the      land  in  dispute   and  the  

alternative   lands   are located   that  can be  used  for  the  said   

waste  water / sewerage   pump project  marked  P 15 (B). 



The  contention  of  the  learned  President’s  Counsel  was  that  the  

respondents  have  identified   the  petitioners’  land  for  the  project 

prior  to  the  issuing  of the  section  2  notice   under  the  Land  

Acquisition   Act . It  was  further  submitted  that  the  notice marked   

P11 does  not  refer  to  an  area   but  specifically  refer to  the  

petitioners’  land  stating  the  purpose. 

 

The  learned  President’s  Counsel  relied  on  the    decision   in  

Manel  Fernando v DM Jayaratne 2000 1  SLR  112   where  it  was  

held  as  follows. 

 

“  The  purpose  of  section  2   is  to ascertain   whether   the  land in  

any  area , and  if  so which  land ,  suitable   for a  public  purpose . If   

without  resort  to  that   provision  a  particular land  has  already  

been  identified   then  it  is    section  4  (  and  not  section   2 )   which  

should  be  resorted  to.  In  this   instance ,  the  2
nd

  petitioner’s  land   

had  already  been  determined   to  be  suitable   and there   was  no  

purpose  in  issuing   section   2  notice.” 

 

Counsel  argued   that the  petitioners’  land  had  been  handpicked  

and  no  assessment   as to  the  suitability of  the  land  had been  

carried  out   prior  to  issuing  the  section  2  notice  for  the  said  

project and  as  such  the  section  2  notice  marked  P 11  is  bad  in  

law  and  the respondents  have  acted   maliciously.   

 

It  was  submitted  by  the    leaned   Additional  Solicitor  General  

that    feasibility    study    was  carried  out   by   Niho  Suido 

Consultants Co.  Ltd.   and   the final  report   was  submitted  in  2007   

recommending  after  a  comprehensive   study   was  done  prior  to  



preparation  of  the  report  in  relation  to   location ,  topography, 

geology, climate,  population and  housing,  household  income , 

affordability and  environment concerns   in  formulating  the  Kandy  

City Waste  Water Disposal  Project  and  the  land  in  question  is  

the  most  suitable  land  for  constructing  the    Underground 

Pumping  Station   considering the  hilly  terrain   of  the  area. 

 

Mr  Wijetilake  ASG  submitted  that   relief    sought  in  sub 

paragraph  (b)  of  the  prayer  cannot  be  granted     as    quashing   

of section  4  notice  at  this  stage    is  futile  since  the  land  has  

already  been  acquired   under section  38 (a)  of  the  Land  

Acquisition  Act.   

Further  it  was  submitted  that   Section  5  declaration  has  already  

been    published   that  the  land   is  needed  for  a  public purpose  

which   Order  cannot   be   challenged  by   the  petitioner  as  has  

been  decided  by  this  court  and  a   Writ  of  Prohibition  will  not  

lie.   

The  reliefs  sought  in  paragraphs  (b)  to   (e)   cannot  be  granted  

as  the  Minister  of  Lands  who  made  section  38(a)   Order  under  

the  Land  Acquisition  Act has  not  been    made  a  respondent.  

The  respondents    stated  that    relocating  the  Underground   

Pumping  Station   was  considered    but  could not   be  

accommodated   due  to  non-availability  of  a  suitable    land  in  the  

area. 

Mr  Wijetilake   ASG    has  stated  in  the  Written  submissions  of  

the  respondents  that   the  wastewater and  effluent  released    

from  the  septic  tank  is  discharged  into  the  urban  drains   which  

flow   into  Kandy  Lake and  Meda Ela   and  then   to  the  Mahaweli  

River   thereby  causing    pollution   as  the  wastewater  is  not  

treated. In  the  circumstances  it  has  become  necessary    to  



introduce   a  mechanism  for  the  safe  disposal   of wastewater    in  

order  to   protect   the  existing    water  resources.    

 

Furthermore  the  learned  ASG   submitted  that    the  relief  sought  

by  the  petitioners   regarding    section  5   declaration  is  not  

amenable  to  judicial  review  under  section  5 (2)  of  the  Act. 

 

Section  5  (2)  of  the  Land  Acquisition  Act  provides    as follows: 

 

“A  declaration   under  section  5(1)   in  respect   of any  land  or 

servitude  shall be  conclusive  evidence  that  such  land  or  

servitude   is  needed  for   a  public  purpose”.   

 

Learned Additional Solicitor General relied on the judgment reported 

in Gunasekera Vs. Ministry of lands and Agriculture 65 NLR 119 

wherein the court held “ the question whether the land should or 

should not be acquired is one of policy to be determined by the 

Minister concerned and even that question may have been wrongly 

decided  subsection 2 of Section 5 renders the position one which 

cannot be questioned in the courts”. 

 

Learned Additional Solicitor General further submits  the possibility 

of shifting the underground pumping station was explored  on a 

direction of this court and a study was done  in that regard and in the 

event of the underground  Pumping station being shifted to another 

location the institution such as  Malwatta Temple Complex including 

official residence of the Malwatta Maha Nayake Thero the building 

housing the Indian High Commission , Hill Wood College and Over 



100 residences in the area will not benefit from the project and also 

those institutions will not be connected the proposed new drainage 

and wastewater system. The  petitioners in the prayer to the petition 

seeks to quash section 4 notice and section 5 declaration made 

under the Land Acquisition Act without seeking relief by way of a writ 

to quash section 38(a) order . 

 

In the case of Hewawasam Gamage Vs. Minister of Agriculture and 

Land  76 NLR 25 wherein it was held “  the validity of the decision of 

the Minister under section 2(1) of the Land Acquisition Act and order 

of the Minister under section 38(a) proviso of the Act cannot be 

questioned in a court of law. The question whether a land should be  

acquired is one of policy  to be determined only by the Minister.” 

 

This court cannot grant a relief which the petitioners have failed to 

seek  and court observes even if the relief granted in respect of 

Section 2 and 4 of the Land Acquisition Act  is granted, the order 

made under Section 38(a) proviso will remain in force and therefore 

we find that it is futile to grant any relief as sought by the petitioners.  

 

 

                             

 

 

In  P.S Bus  Company  v.  Ceylon  Transport  Board 61 NLR 491  the  court  held  

that , 

 



“ A  prerogative  Writ  is  not  issued as  a  matter  of  course, and  it  is  in  the  

discretion  of  court to  refuse  to  grant it  if  the  facts  and  circumstances  

are  such as  to  warrant  a  refusal. A  writ ,for  instance , will  not  issue  

where it  would  be  vexatious and  futile.” 

 

In the circumstances,  and having considered written submissions of both the 

petitioners and Respondents , I am of the view that the relief sought by the 

petitioners cannot be granted and the application of the petitioner  should be 

dismissed. 

 

Accordingly application of the petitioners  is dismissed with costs. 

 

 

 

  

                                                                   PRESIDENT OF THE COURT OF APPEAL 

 

 

 

Anil Goonaratne J, 

 

      I agree. 

 

                                                                    JUDGE OF THE COURT OF APPEAL 


