
 

IN THE COURT OF APPEAL OF THE DEMOCRATIC 

SOCIALIST REPUBLIC OF SRI LANKA 

------------------------------------ 

 

In the matter of an Application for Leave 

to Appeal in terms of Section 754 (2) and 

757 of the Civil Procedure Code. 

  

                                                                          Gabadage Dona Carolina Nona 

  No.17/171, 3rd Lane, Pamunuwa Road, 

  Maharagama. 

 

Plaintiff-Judgment-Creditor-

Petitioner  

 

C.A.L.A.NO.114/2006 

D.C.MT.LALVINIACASE NO.2529/99/m 

 

      Vs. 

       

1. Molligoda Mahaliyanage Dulip Kumar 

No.359/6, Colombo Road,Bokundara     

Piliyandala. 

 

      2. Amaratunga Arachchi Maddumage Don 

          Hasitha Abeywardena 

          No.25, Hospital Road,  

Homagama. 
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   Defendant-Judgment-Debtor-

Respondents 

                                                                             

      AND  BETWEEN 

 

                3. Amaratunga Arachchi Maddumage 

       Don Hasitha Abeywardane 

                                                                              No.25, Hospital Road,  

 Homagama. 

 

3RD  Defendant-Judgment-

Debtor- Respondent-Petitioner 

 

      Vs. 

 

      Gabadage  Dona Carolina Nona 

      No.17/131, 3rd Lane, Pamunuwa Road, 

      Maharagama 

 

 

Plaintiff-Judgment-Creditor-    

Petitioner- Respondent 

 

 

BEFORE  : ERIC BASNAYAKA, J  

    K.T.CHITRASIRI, J 
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COUNSEL : Chandana Prematillake, Attorney-at-Law for the 

 Defendant-Judgment-Debtor-Respondents. 

   

 W.Dayaratne with Ms.R.Jayawardane, Attorneys-at-Law 

for the Plaintiff-Judgment-Creditor- 

 Petitioner-Respondent. 

 

 

WRITTEN SUBMISSIONS 

FILED ON  : 24th February 2010 by Plaintiff-Judgment-Creditor-

Petitioner-Respondent. 

 8th March 2010 by the Defendant-Judgment-Debtor- 

 Respondents.  

  

      

DECIDED ON  : 18th May 2010  

 

 

 

CHITRASIRI,J. 

 

 This is an application to have the order of the learned Additional District 

Judge of Mt.Lavinia dated 3rd March 2006 set aside.  By the said order the learned 

Additional District Judge allowed an application made, in terms of the provisions 

contained in Chapter LIX of the Civil Procedure Code, by the Plaintiff-Judgment-

Creditor-Petitioner-Respondent (hereinafter referred to as the plaintiff).  In that 

application the plaintiff moved that the decree dated 18th January 2005 be executed 

pending appeal that had been filed by the defendant-judgment-debtor-respondent-

petitioner (hereinafter referred to as the defendant).  Consequent upon the said 

application by the plaintiff, the defendant filed objections to the same.  Thereafter 
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the matter was fixed for inquiry for the 28th November 2005. At the inquiry no 

witnesses were called by either party. On that date, both parties agreed to dispose of 

the matter by way of written submissions.  Thereafter, the learned Additional 

District Judge made order in favour of the plaintiff by allowing the execution of writ, 

pending appeal.  It is against the said order; this leave to appeal application was 

filed by the defendant.  This Court having granted leave made order to decide the 

issue upon considering the submissions that had already been filed by the parties. 

 

When an application is made in terms of the provisions contained in Chapter 

LIX of the Civil Procedure Code, it is the duty of the District Judge to consider 

whether: 

 

(1) The judgment-debtor had established that there would be substantial 

loss caused to him in the event of him or her being evicted from the 

premises in suit and/or  

(2) Whether there is a substantial question of law to be determined in the 

appeal filed by the judgment-debtor. 

 

This position of law has been repeatedly pronounced by the Superior Courts 

in this country. Hence, I will now examine whether the learned Additional District 

Judge has considered the aforesaid criteria when he made the impugned order on 

3rd March 2006. 

 

The defendant in his objections filed to the application made under section 

761 of the Civil Procedure Code had stated that – 

 

(1) there was no legally  valid and proper affidavit, due to lack of a proper 

jurat and therefore the application made by the plaintiff-judgment-

creditor had been improperly made; 

(2) an application under section 763 could be made only against 

judgment-debtors and therefore the impugned order does not  affect 
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the SLICL (Sri Lanka Insurance Corporation Ltd.) against whom the 

order had been made,  as the said SLICL was not a party to the action; 

 (3) no notice had been issued on SLICL or no such notice had even been 

sought by the plaintiff of the application for writ pending appeal; 

(4) no opportunity had been afforded to SLICL to prove any defence set 

out in sections 106 to 109 of the Motor Traffic Act; and 

(5) statutory liability on SLICL under section 105 of the Motor Traffic Act 

could be enforced only by way of a separate action against it. 

 

In addition to those objections, the defendant also has taken up the position 

in the Court of Appeal that the notice under section 106 of the Motor Traffic Act had 

not been served on the insurer namely Sri Lanka Insurance Corporation Limited 

(SLICL) which the defendant had stated as a mandatory requirement.  Admittedly, 

the said notice that should have been sent to the insurer in terms of Section 106 of 

the Motor Traffic Act had not been sent by the plaintiff.  Therefore, the defendant 

has argued that the SLICL cannot be made liable under section 105 of the Motor 

Traffic Act to honour the decree entered in favour of the plaintiff. 

 

However, in the submissions filed by the learned Counsel for the plaintiff, it is 

contended that SLICL cannot escape from the liability in this instance since the 

Lawyers of the SLICL itself had filed  

 the answer in the District Court of Mt.Lavinia; 

 the petition of the final appeal; 

 the objections in the District Court of Mt.Lavinia to the writ pending 

appeal application; and  

 the petition in this application to the Court of Appeal.  

Learned Counsel for the plaintiff has accordingly submitted that the insurer namely, 

SLICL had enough of notice in respect of the filing of this action even though the 

notice under section 106 of the Motor Traffic Act had not been served on it. 
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Upon considering the aforesaid circumstances, it is clear that there is an issue 

of law to be determined as to the way in which the service of the notice under 

Section 105 of the Motor Traffic Act on the insurer should be interpreted. It is my 

view that this is an important question of law, namely whether the appearance of 

the defendants in court by the Attorneys-at-Law of the insurer would be sufficient to 

waive the requirement under Section 105 of the Motor Traffic Act, which should be 

decided in the final appeal. Even though it was not taken up specifically by the 

defendant in the statement of objections filed in the original court it is a matter that 

has to be considered in the final appeal.  Moreover, on a perusal of the impugned 

order, it is seen that the learned District Judge had not addressed his mind at all 

even to the objections especially to the issues of law mentioned herein before in this 

judgment and those referred to in the statement of objections filed by the defendant.  

 

In the light of the above, it is clear that there is a valid question of law to be 

argued in the appeal filed by the defendant.  Therefore, the application to execute 

the writ pending appeal should not be allowed in this instance. Hence, I set aside the 

order of the learned Additional District Judge dated 3rd March 2006 and also I order 

that the execution of the decree be stayed until the appeal filed by the defendant is 

decided.  Furthermore, the learned Additional District Judge is directed to make 

order as to the security that should be deposited by the defendant in terms of 

section 763 of the Civil Procedure Code. 

Parties are not entitled to the costs of this application. 

 

   JUDGE OF THE COURT OF APPEAL 

 

 

ERIC BASNAYAKA, J 

 

I  Agree.    

JUDGE OF THE COURT OF APPEAL 


