
 1 

IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

---------------------------------------------------- 

In the matter of an application for mandates in the nature 

of Writ of Certiorari and Writ Mandamus in terms of Article 

140 of the Constitution of the Democratic Socialist Republic 

of Sri Lanka.    

     

 W.H.De.Silva Gunesekera , 

 ‘Mercy’, Ambakandawila, 

 Chilaw. 

   Petitioner 

 

C.A/WRIT/App/No. 1075/2007    

       -Vs- 

1.The Administrative Appeal Tribunal  

   Justice S.W.B. Wadugodapitiya PC, 

2.Chairman, 

Administrative Appeals Tribunal, 

No 5, Dudley Senanayake Mawatha, 

Colombo 5.  

And fourteen (14) others. 

     Respondents 

 

BEFORE   : S.SRISKANDARAJAH, J , 

COUNSEL   : Uditha Egalahewa for the Petitioner. 

A. Obeysekera SSC for the Respondents.  

Argued on   :  03.05.2010 

Decided on   :  07.10.2010 
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S.Sriskandarajah, J. 

The Petitioner was enlisted to the Police service  as a Sub-Inspector of Police on 1st May 1971 

and he was promoted during his career to various higher ranks. He was promoted to the rank of 

Superintendent of Police (SP) with effect from 01st November 1993 and was placed in charge of 

Wanathawilluwa  operational area  in the Puttalam District. The Petitioner was placed in charge 

of the  Puttalam Police Division with effect from 06th  January 1995. The Petitioner was 

transferred to Thanthirimali in the Anuradapura District (North Central Province) from 16th 

February 1995. The Petitioner contended  in terms of circular bearing No. FP/M4/84/ST44/72 

(EM) dated 19th October 1992 a senior officer is only required  to serve  for six months in an 

operational area. In view of the provisions of this circular as Thanthirimali comprises of 

operational area the Petitioner made an appeal against the said transfer to the 14th Respondent 

(Inspector General of Police) on 20th February 1995 drawing the attention `of the Inspector 

General of Police that he has already completed his special area assignments and requested the 

cancellation of the said transfer to Thanthirimali. 

 

The Petitioner submitted that in the mean time his health condition got deteriorated. He while 

getting treatment from  the Consultant Physician of the Chilaw Base Hospital forwarded all the 

Medical Certificates to the Deputy Inspector General of Police of the Northern Province. When 

the Petitioner was in medical leave the Inspector General of Police made an order on 14th March 

1995 varying the earlier transfer order  and transferred him to Palali Jaffna Division. The 

Petitioner protested the said transfer and appealed to the Inspector General of Police on 22nd 

March 1995.  

 

The Inspector General of Police directed the Petitioner to appear before a Medical Board and 

the Board made the following recommendations; 

(i)  Fit for light duty as Superintendent of Police, 

(ii) Exception from night duty and parade for a period of three months 

(iii) To obtain medical treatment from Colombo General Hospital  and Welisara Chest 

Hospital 

(iv) Appear before a medical board after obtaining treatment for a period of three months. 
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(v) The period from 14th March 1995 to 20th September 1995 recommended to be treated 

as Medical leave 

(vi) Further examination and treatment to be obtained at the Colombo General Hospital and 

Welisara Chest Hospital. 

 

Considering the recommendations of the Medical Board the  Inspector General of Police varied 

the transfer order from Palali station and the Petitioner was requested to function as the 

personal assistant to the Deputy Inspector General of Police of the Northern Province who had 

an office in Palali. The Petitioner did not report for work, the Petitioer’s position was due to his 

health condition he was unable to proceed to Palali. He forwarded a medical certificate to 

Deputy Inspector General of Police of the Northern Province. The Medical certificate was not 

accepted and a vacation of post notice was issued on 16th January 1996 with effect from 2nd 

November 1995. 

 

The Petitioner had not submitted an explanation against the vacation of post notice to the 

appropriate disciplinary authority to obtain permission to resume duties under rule 37.1 of 

Chapter XLVIII of the Establishment Code. According to Rule 37.3 an appeal to the National 

Police Commission can only be made against the refusal of the disciplinary authority to resume 

duties.  

 

But in the instant case the Petitioner has directly challenged the said vacation of post notice 

issued by the Deputy Inspector General of Police of the Northen Province by an appeal to the 

National Police Commission without following the procedure laid down in rule 37.3 of Chapter 

XLVIII of the Establishment Code. Nevertheless the National Police Commission entertained the 

appeal and made order on 27th of March 1997 as follows; 

“as a merciful alternative  to the order of vacation of post varying the said order to one of 

compulsory retirement for inefficiency on the following conditions: 

i. Payment of pension to be operative from 07.March 1997 (the date of PSC   order) 

  ii  Reduction of the pension by ten percent (10%). 
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The Petitioner appealed to the Administrative Appeal Tribunal  on the 31st March 2005 on the 

following grounds: 

I. the order made by the  National Police Commission be expunged; 

II. the Petitioner had been politically victimized; 

III. the Petitioner may be reinstated in service immediately with due seniority 

as of 02nd November 1995. 

IV. The Petitioner may be paid the full salary with arrears from the date of the 

alleged illegal and unreasonable notice of vacation of post  (02 November 1995)  

V. The alleged notice of vacation of post issued by the 15th Respondent be 

withdrawn with other connected entries in the PSC regarding the vacation of post 

and retirement for inefficiency be expunged. 

 

After an inquiry the Administrative Appeal Tribunal   (AAT) by its decision dated 21st May 2007 

by a majority decision upheld the decision of the National Police Commission. 

 

The Petitioners first ground of challenge is that the 4th Respondent who is the member of the 

Administrative Appeal Tribunal and  who has agreed with the 2nd Respondent in the majority 

decision was also a member of the National Police Commission during the time the said 

Commission delivered its decision in relation to the subject matter of the said appeal.  The  

Respondents denied that the 4th Respondent has never been a member  of the National Police 

Commission  at any stage and that the 4th Respondent was only a member of the Appeals Panel 

of the National Police Commission from 17.05.2006 to 30.01.2007 and he has not heard any 

appeal relating to the Petitioner. In view of the above facts the 4th Respondent is not disqualified 

to be a member of the tribunal that heard the appeal of the Petitioner and therefore the 

majority order of the AAT is not taint with bias.  

 

The Petitioners other ground of challenge is that the Petitioner should be reinstated in service as 

the intention for not reporting for work (animus non revertendi) was not established  as the 

Petitioner refrained from reporting for work with appropriate medical certificate. If the 

Petitioner’s position is true the Petitioner should have given this explanation at the appropriate 

time  as provided under 37.1 of Chapter XLVIII of the Establishment Code. As I have observed 
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above the Petitioner had an opportunity to offer an explanation for not reporting for work 

within three months of the receipt of the vacation of post notice. If he had a valid medical 

certificate for his absence and if he had an intention to report for work the medical certificate 

would have been the best proof for not reporting for work. But the Petitioner being a senior 

police officer holding the rank of SSP has not availed himself for this remedy this shows that he 

has no intention of reporting for work.  

 

The Petitioner has not established any ground to set a side the order of the 1st Respondent 

which upheld the decision of the 5th Respondent; the National Police Commission. Hence this 

court dismisses this application without costs. 

 

 

Judge of the Court of Appeal 


