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S.Sriskandarajah, J. 

The Minister of Labour the 2nd Respondent by an order dated 4.06.1998 made under Section 

4(1) of the Industrial Disputes Act as amended referred an industrial dispute between the 

Petitioner and the 5th Respondent to settle by arbitration by the 4th Respondent. 

 

The statement of the matter in dispute is as follows: 

“Whether the demand made by Mr.Z.A.A.Hussain who was in service in the Bank of Ceylon 

from 11.09.1972 to 19.07.1995 that he be granted pension rights is justified and to what 

relief he is entitled”. 

 

After an inquiry the 4th Respondent made an award dated 29th September 2004 and decided, 

that rule 5 of the Pension Rules, gives the Board of Directors absolute discretion to decide to 

retire any employee on disciplinary grounds as a merciful alternative to dismissal......; that 

the 5th Respondent should have the benefit of rule 5 and that the 5th Respondent should be 

paid a pension from 1.08.1995. In the said award he ordered that all arrears must be 

deposited with the Assistant Commissioner of Labour (Colombo South) on or before 

30.04.2005. 

 

The Petitioner in this application has sought a writ of certiorari to quash the said award on 

the basis that when there is un-contradicted evidence regarding the fact that the 5th 

Respondent had resigned from service, the decision of the 4th Respondent that the 5th 

Respondent should have the benefit of rule 5 and that the 5th Respondent should be paid a 

pension from 1.08.1995 is erroneous. As rule 5 of the Bank of Ceylon Pension Scheme 1988 

only deals with retirement as a merciful alternative to dismissal. 

 

The 5th Respondent joined the Petitioner Bank on 11th September 1972 as junior clerk and 

after he secured a Bachelors Degree he was functioning as Manager Ratnapura Branch of the 

Petitioner Bank. With the upgrading of the said branch he was appointed as Chief Manager. 

He was transferred to the Economic Research Division of the Bank with effect from 

20.01.1992. At his request this transfer was deferred for 1 year, after the lapse of that period 
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he was transferred to Cey Bank Travel Centre. He made an appeal to cancel the said transfer 

on 18.01.1993 on the ground of ill health. The Petitioner Bank re-effected the transfer on 

08.03.1993 refusing the appeal for the cancellation of the transfer The Petitioner stated that 

it has become necessary to transfer the 5th Respondent because the Internal Audit 

Department had reported that the 5th Respondent was responsible for serious break down in 

the internal controls which had facilitated the perpetration of fraud and irregularities. The 5th 

Respondent contended that it was a calculated attempt to give an ordinary transfer, the 

colouring of a disciplinary transfer after the appeal of the deferment of transfer. 

 

The 5th Respondent submitted that by his letter of 10.05.1993 he indicated his desire to 

retire from the Bank service on medical grounds. He made several appeals to the Bank 

requesting that his case be placed before the Board of Directors for pre-matured retirement 

and annexed medical certificates in support of his medical condition. The Petitioner Bank by 

letter dated 20.10.1993 requested the 5th Respondent to present himself  before a medical 

board, and by letter dated 17.11.1993 he was informed that the medical board had decided 

that he was fit to resume duties and he was requested to report to the Assistant General 

Manager (Personal). By letter dated 24.11.1993 the 5th Respondent referred to his earlier 

request to retire and further stated that if his appeal is not considered favourably this letter 

should be treated as his letter of resignation to take effect 30 days after the rejection of his 

appeal. The said request was rejected by the Petitioner by letter dated 23.12.1993 and he 

was requested to report to Assistant General Manager (Personal). The 5th Respondent failed 

to report to work as ordered but continued to write several letters to the Petitioner seeking 

retirement. Meanwhile the Petitioner informed the 5th Respondent that the disciplinary 

authority after considering his explanation had decided that he should be cautioned and 

reprimanded for having granted temporary overdraft beyond his delegated authority whilst 

he functioned as Chief Manager of the Graded Branch Ratnapura. 

 

The Petitioner informed the 5th Respondent by his letter of 10.07.1995 that he had failed to 

report for duty despite being requested to do so on two previous occasions , and warned 

him that unless he reported back before  24.07.1995, the Petitioner would be compelled to 

treat him as having vacated his post. By letter dated 19.07.1995 the 5th Respondent resigned 
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from service with immediate effect stating that he was doing so without prejudice to his 

pension rights. The Petitioner accepted the resignation by letter dated 18.08.1995 and 

informed the 5th Respondent that the period  commencing from  17.11.1993 would be 

treated as  no-pay and that he was not  entitled to any pension  as he has resigned from the 

Bank’s service before reaching the statutory age of 55 years. 

 

The Rules of the Bank of Ceylon Pension Scheme -1988- in Rule 3 provides for the eligibility 

for pension.  

It provides: 

3. (a) All employee who is a member of the Scheme shall be eligible to receive a pension 

under these Rules provided he has completed a minimum of one hundred and twenty 

months of uninterrupted active service in the Bank and has retired in the  

circumstances referred to in  Rule in 3(b) (1) & (ii). 

 

(b) Subject to the provision of Rule (5) and Rule (6)an employee who is a member of the 

scheme shall be eligible to receive a pension on his /her retirement from the Bank’s 

service under Rule No.3(b)(ii) and (iv) 

 (i) On reaching the age of 55 years 

OR 

 (ii) On medical grounds in terms of the provision of Rule 4 hereinafter 

        OR 

 (iii) On disciplinary grounds, in terms of the provision of Rule 5 hereinafter 

         OR 

 (iv) On ground of inefficiency in terms of the provision of Rule 6 hereinafter. 

  

(c) In determining the said period of One Hundred and Twenty Months of 

uninterrupted active service,.......... 

Rule 4 deals with the procedure for retirement on medical grounds. It provides: 

4. (a) When the General Manager considers that any employee is unable to discharge the 

duties of his post owing to infirmity of mind or body and should therefore be retired on 

ground of ill-health, he shall appoint a Medical Board. 
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(b).... 

(c)... 

(d)... 

(e)... 

(f)... 

 

Rule 5 provides for retirement on disciplinary grounds. It provides: 

5. The Board of Directors in its absolute discretion may decide to retire any employee on 

disciplinary grounds as a merciful alternative to dismissal provided such employee has been 

in the service of the Bank for a period of not less than 15 years of uninterrupted service. 

Rule 6 provides for retirement on grounds of inefficiency. 

 

 

According to the facts presented before the arbitrator the 5th Respondent without complying 

with the transfer orders submitted medical certificate and made attempts to show that he is 

unable to discharge his duties. A Medical Board was appointed and the Medical Board 

reported that the 5th Respondent is fit to report for duty. The disciplinary proceedings 

commenced against the 5th Respondent was concluded by a disciplinary order dated 

03.10.1994 by cautioning the 5th Respondent for the failure to report the irregularities to 

higher authorities. In the above circumstances the retirement of the 5th Respondent on 

medical ground or disciplinary ground will not arise. The 5th Respondent does not fall under 

any of the grounds mentioned in Rule 3 for the eligibility for pension.  

Namely: 

(i) On reaching the age of 55 years, (ii) On medical grounds, (iii) On disciplinary grounds, 

or (iv) On ground of inefficiency. 

 

The order of the arbitrator which was made on the 29th of September 2004 was very short 

after narrating the facts of the case he observed: 

 

“Under Rule 5 of the Pension Rules, marked and produced both by the Workmen and 

the Employer Bank as A77 and R15 (a) respectively, gives the Board of  Directors 



6 

 

6 

 

absolute discretion to decide to retire any employee on disciplinary grounds as a 

merciful alternative to dismissal provided such employee has been in service for a 

period of not less than  fifteen years. This discretion has been used favourably for the 

workman in several instances mentioned by the workman Mr. Hussein. Particular 

reference is necessary to the case of Mr. Ratnayake who on a mere letter from him 

from Canada had been retired on medical grounds without even sending him before 

a Medical Board. Mr.Hussein’s  plea for a decision by the Board had been totally 

ignored repeatedly. 

Considering all the circumstances it is my view that the workman Mr. Hussein should 

have the benefit of Rule 5. Mr.Hussein had served for 21 years. I therefore decide 

that the demand made by Mr.Z.A.A.Hussein who was in service of the Bank of Ceylon 

from 11.09.1972 to 19.07.1995 be granted Pension Rights, is justified.” 

 

The arbitrator in his award has erred in applying Rule 5 of the Pension Rules of the Bank of 

Ceylon in the facts and circumstances of the said arbitration. In this case the 5th Respondent 

(Mr.Hussein) was not found guilty to a charge that led to a punishment of dismissal for the 

Board of Directors to consider retirement as a merciful alternative. The disciplinary inquiry 

against the  5th Respondent came to an end by cautioning him for his misconduct. It may be 

true that the Board of Directors have been using their discretion in favour of workmen in 

several instances in applying Rule 5 but what the learned Arbitrator has failed to take into 

consideration is that the Board of Directors can use their discretion under Rule 5 only if there 

is a disciplinary order against an employee which recommend dismissal.  

 

The conclusion of the Arbitrator that Mr. Hussein should have the benefit of Rule 5 amounts 

to the misinterpretation of the said rule. If the decision of the arbitrator is allowed to stand 

all those who have served more than 15 years will be entitled to retire by requesting the 

Board of Directors to use their discretion in their favour irrespective of the provisions of Rule 

3 mentioned above. The said award dated 29th September 2004 which is published in the 

Gazette (Extraordinary) No. 1365/22 of 5th November 2004  is not just an equitable in the 

given circumstances. 
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The 5th Respondent raised two preliminary objections to the maintainability of this 

application, namely: 

(i) That the Petitioner had purported to repudiate the award and therefore could not 

thereafter have recourse to a writ of certiorari; 

(ii) That the Petitioner was guilty of laches. 

 

In supporting the 1st preliminary objection the 5th Respondent contended that in view of the 

averments contained in paragraph 22 of the Petition of the Petitioner the Petitioner has 

sought to repudiate the award which the 5th Respondent does not concede and hence the 

Petitioner cannot have and maintain this application as the Petitioner cannot approbate and 

reprobate. 

 

From the consideration of the relevant Sections it appears that the repudiation of an award 

will not render an award null and void. The award is operative for a minimum period of 12 

months is supported on a plain reading of the section 20 of the Industrial Dispute Act,. On 

the other hand, if the petitioner succeeds in this application for a writ of certiorari, the 

award is rendered null and void ab initio. 

 

In E.S. Fernando v United Workers Union and Others [1989] 2 Sri.L.R 119 at 204 G.P.S.D.Silva J 

with Ranasinghe C.J (as he then was) and Jameel J agreeing held: 

“Apart from the absence of an error of law on the face of the award, the availability 

of an alternative remedy by way of "repudiation" of the award in terms of section 20 

of the Industrial Dispute Act, was the other matter which the Court of Appeal took 

into consideration in dismissing the application for the writ of certiorari. The Court of 

Appeal relied on the decision in Obeysekera vs. Albert and others 1978-1979 2[Sri L.R] 

222 

That was a case where the Court of Appeal held that section 20(1) of the Industrial 

Disputes Act conferred the right on an aggrieved party to repudiate the award, and 

that, certiorari being a discretionary remedy, the petitioner was not entitled to relief. 
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In fairness to the Court of Appeal, it is proper to state that Obeysekera vs. Albert 

(supra) was directly in point on the question of the availability of an alternative 

remedy in the present case. 

Mr. H. L de Silva, however, submitted that Obeysekera vs. Albert (supra) was wrongly 

decided inasmuch as the Court of Appeal took the view that section 20(1) of the 

Industrial Disputes Act was an "alternative remedy" in relation to proceedings for a 

writ of certiorari to quash an award made by an arbitrator. Section 20, in so far as is 

material for present purposes, reads thus Sub-section (1) "Any party, trade union, 

employer or workman, bound by an award made by an arbitrator under this Act, may 

repudiate the award by a written notice in the prescribed form sent to the 

Commissioner and to every other party, trade union, employer and workman bound 

by the award: 

Provided that .............................." 

Sub-section (2) "Where a valid notice of repudiation of an award is received by the 

Commissioner then subject as hereinafter provided - 

 

(a) the award to which such notice relates shall cease to have effect upon the 

expiration of 3 months immediately succeeding the month in which the notice is so 

received by the Commissioner or upon the expiration of 12 months from the date on 

which the award came into force as provided in section 18(2), whichever is the later; 

and 

(b) the Commissioner shall cause such notice to be published in the gazette, together 

with a declaration as to the time at, which the award shall cease to have effect as 

provided in paragraph (a) ". 

In support of his submission that the repudiation of an award in terms of section 20 

of the Industrial Disputes Act is not an "alternative remedy", Mr. H. L. de Silva relied 

strongly on the judgment of Wanasundera J. in Thirunavukarasu vs. Siriwardena and 

others, (3). In that case Wanasundera J. considered the effect of the repudiation of an 
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award in terms of section 20 of the Industrial Disputes Act. Said the learned Judge: 

"The question that has been posed is whether or not an award once it is repudiated 

has the effect, as it were, of wiping the slate clean so that the award and its effects 

will disappear altogether as if they had never existed from the inception. I must 

confess that I find it difficult to accept this argument both on principle and practice 

the award will be binding on the parties and is made operative in its character of an 

award for a minimum period of 12 months During that period and in respect of that 

period when the award will subsist, all rights and liabilities pertaining to the award in 

its character as an award can be enforced as an award. The law no doubt allows a 

repudiation of the award at any time after the required minimum period. What then 

is the effect of such a repudiation? In my view, such a repudiation can have only 

prospective application and cannot affect any rights and obligations that have already 

accrued to the parties and have become terms and conditions of service ....". 

It seems to me that the view that the award is operative for a minimum period of 12 

months is supported on a plain reading of the section. On the other hand, if the 

petitioner succeeds in his application for a writ of certiorari, the award is rendered 

null and void ab initio. It would therefore appear that, assuming that the repudiation 

of an award in terms of section 20 is a "remedy”, yet it is not an adequate and an 

effectual remedy. To disentitle the petitioner-appellant to the remedy by way of 

certiorari, the "alternative remedy” must be an adequate and an effectual remedy. In 

Obeysekera vs. Albert and others (supra) the Court of Appeal does not seem to have 

sufficiently addressed its mind to the question of the adequacy and efficacy of the 

"remedy" provided in section 20 of the Industrial Disputes Act. I am of the view that 

the case of Obeysekera vs. Albert and others (supra) has been wrongly decided. 

In view of the principles enumerated in the above judgment i.e. that the award is operative 

for a minimum period of 12 months is supported on a plain reading of the section, on the 

other hand, if the petitioner succeeds in his application for a writ of certiorari, the award is 

rendered null and void ab initio. It would therefore appear that, assuming that the 
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repudiation of an award in terms of section 20 is a "remedy”, yet it is not an adequate and 

an effectual remedy. Therefore this court dismisses the 1st preliminary objection. 

 

The 2nd preliminary objection raised by the 5th Respondent is that the petitioner is guilty of 

laches.  

 

The said arbitration award was dated 29th September 2004 and it was published in the 

Gazette (Extraordinary) No. 1365/22 on 5th November 2004. The Petitioner has filed this 

application on the 22nd March 2005. The period of five months delay considering the 

difficulty in obtaining the Gazette notification cannot be considered as substantial delay in 

filing this application. 

 

In Durga Prasad v Chief Controller of Imports A.I.R 1970 SC 769 it was held that; 

 “No hard and fast Rule could be laid down as to when the High Court should refuse 

to exercise its jurisdiction in favour of a party who moves it after considerable delay 

and is otherwise guilty of laches. That is a matter which must be left to the discretion 

of Court and like all matters left to the discretion of Court; in this matter too 

discretion must be exercised judiciously and reasonable”. 

In the above circumstances the Court dismisses the preliminary objection of laches. 

 

In the given circumstances the said award is not just an equitable. Hence this court allows 

the application of the Petitioner by issuing a writ of certiorari to quash the said award dated 

29th September 2004 made by the 4th Respondent and published in the Gazette 

Extraordinary No.1365/22 dated 05.11.2005. 

 

The application as prayed for in prayer (b) is allowed without costs. 

 

 

Judge of the Court of Appeal 

 


