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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

--------------------------------------------------- 

In the matter of an application for a mandate in the nature 

of writs of Certiorari and Mandamus under Article 140 of 

the Constitution of the Democratic Socialist Republic of Sri 

Lanka.  

 

Liyanage  Erwin  Chandradasa De Silva, 

No.106, Kathiresan Street , 

Colombo 13 

    Petitioner 

C.A. Application Writ No: 415/2007     

        -Vs- 

1. Seylan Bank Limited, 

Seylan  Towers, 

No. 90, Galle Road, 

 Colombo 3. 

2.S.R.Jayasinghe, 

3.R.P.Wasantha Rajapakshe, 

4.R.P.Wijesiri Wickramasinghe, 

All carrying  on business in partnership  under 

the name, style and firm  of “Wayamba Chemist 

Company” at  No. 64 Elhena Road 

Maharagama. 

    Respondents 
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BEFORE : S. SRISKANDARAJAH, J 

  D.S.C.LECAMWASAM, J 

COUNSEL  : Suresh Phillips with Pushpa Damayanthi for the Petitioner. 

Palitha Kumarasinghe PC with Priyanthi Alagiyawanna for 

the 1st Respondent 

Argued on :      25.11.2009 

Written Submission on  : 02.02.2010 (Petitioner) 

  03.05.2010 (1st Respondent) 

Decided on  :     27.09.2010 

 

S.Sriskandarajah.J, 

The 1st Respondent is a licensed commercial bank within the meaning of the Banking Act and 

Recovery of Loans by Banks (Special Provisions) Act No.4 of 1990. The 2nd to the 4th 

Respondents carrying on business in partnership under the name , style and firm  of Wayamba  

Chemist Company have obtained  several banking facilities by way of Term Loans and 

overdrafts  from the 1st Respondent. 

 

The Petitioner became the owner of the land containing in extent of 20.05 perches and the 

building standing thereon bearing Assessment No 96(Presently bearing Assessment Nos. 

102,106/2,18,8A,8B 9-12,12A 14,15,108 and 110) situated at Sri Kathiresan Street Pettah by 

virtue of deed No 1361 dated 1st April 1972 attested by F.E.R.Vannithamby, Notary Public of 

Colombo. He has subsequently resurveyed and subdivided the said land into three allotments 

of land marked Lots A, B and C by Plan No 2503 dated 3rd May 1980 made by S.Lokanathan, 

Licensed Surveyor. The Petitioner mortgaged the allotment of land marked Lot A depicted in 

plan No.2503 to the 1st Respondent as security for a loan facility of Rs. 1,750,000/- obtained by 

the said partnership business carried on by 2nd to the 4th Respondents by mortgage Bond No 

355 (P3) dated 25.03.1997 attested by D.P.L.H.H. Silva, Notary Public. Another loan facility of 

Rs.4,500,000/-was obtained by the 2nd to the 4th Respondents by a secondary mortgage Bond 
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No.477 (P4) dated 02.01.1998 attested by J.E.S.Peris Notary Public and Mortgage Bond No 1515 

(P7) dated 9th December 1998 attested by J.E.S.Peris Notary Public. The Petitioner denied the 

execution of the Mortgage Bond No 1515. 

 

The 1st Respondent submitted that by letter of demand dated 16th October 2000 demanded a 

sum of Rs 17,061,870/26 from the Petitioner and the 2nd ,3rd and 4th Respondents. As the 

Petitioner and/or the 2nd ,3rd and 4th  Respondents failed and or neglected to pay the said 

demand moneys, the 1st Respondent gave notice dated 9th February 2001,to the Petitioner and 

the 2nd to the 4th Respondents to show cause why the property mortgaged with the Bank 

should not be sold  under the provisions of the Act No 4 of 1990 in order to recover the default 

sum with the interest. Since the 2nd to the 4th Respondents and the Petitioner defaulted the 

repayment of the said banking facilities, the Board of Directors of the 1st Respondent adopted a 

resolution on 4th April 2001 (P6) to sell the said property mortgaged with the Bank in order to 

recover the said sum of Rs.17,061,870/26 together with interest of 30% per annum from 1st July 

2000 due under the said Mortgage Bond. This resolution was published in the Government 

Gazette as well as in news papers and it was communicated to the 2nd to the 4th Respondents 

and the Petitioner. The auction sale of the property was fixed for the 2nd of October 2003 the 

place and time of the auction was published in the gazette and it was also notified to the 2nd to 

the 4th Respondents and the Petitioner. The 1st Respondent bank purchased the said property 

as there were no bidders. A certificate of sale (P9) was executed under Section 15 (3) of the 

Recovery of Loan by Banks (Special Provisions) Act No.4 of 1990.  

 

The 1st Respondent contended that under and in terms of Section 15 of the Recovery of Loan by 

Banks (Special Provisions) Act No.4 of 1990 and by virtue of the said certificate of sale the 1st 

Respondent is the absolute owner of the said property mortgaged with the 1st Respondent 

Bank. 
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The Petitioner in this application has sought a writ of certiorari to quash the resolution of the 

1st Respondent marked P6 and a writ of certiorari to quash the sale held on 02.10.2003 and the 

certificate of sale marked P9. 

 

The Petitioner contended that he was not the borrower of the loans aforesaid and his property 

was mortgaged to the 1st Respondent Bank for the purpose of securing the loans granted to the 

2nd to the 4th Respondents. The said Mortgage Bonds clearly defines the 2nd to the 4th 

Respondents as the Principal Debtors and the Petitioner as the Surety. Hence the 1st 

Respondent Bank had no right what so ever to adopt a resolution to sell the property by public 

auction as it is a third party property. 

 

The Petitioner further contended that the said land and property that was mortgaged was 

gifted to her daughter by Deed of Gift No. 1976 dated 29.05.1997 attested by S.Abeywickrema 

Notary Public. Therefore the said Board Resolution dated 4th April 2001 (P6) to sell the said 

property mortgaged with the Bank is bad in law as the said resolution resolve to sell a property 

which did not belong to the Petitioner. 

 

The Petitioner claimed that he has not signed the Mortgage Bond No.1515 one of the mortgage 

bonds relied upon by the bank to pass the said resolution.  

 

The Petitioner brought to the notice of this court that he has filed High Court Civil Case 

No.278/2003(1) against the Respondents praying inter-alia:- 

(a) For a declaration that the Public Auction  held on 02.10.2003 is null and void and 

of no force or effect in law; 

(b) For a declaration that the said board resolution is null and void and of no force 

or effect in law as it is erroneous. 

(c) For a permanent injunction/interim injunction /enjoining order preventing the 

1st Respondent and it’s officials, servants and agents from taking over possession of the 

said property. 
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(d) A declaration that the Mortgage Bond No.1515 is a fraudulent document. 

 

The judgement in the above High Court(Civil) Case No 278/2003 (01) was delivered on 

30.11.2009.The learned High Court Judge dismissed the Plaintiff’s action as the Plaintiff 

(Petitioner) has not established a cause of action against the 1st Defendant (the 1st Respondent 

in this application) to secure a judgement and decree in his favour. 

 

The main contention of the Petitioner is that the said resolution marked P6 and the certificate 

of sale P9 is bad in law on the premise that the property mortgaged belongs to a third party and 

not to the borrower. The Petitioner relied on the Judgement of Ramachandaran vs Hatton 

National Bank [2006]1 Sri L R 393 wherein it has been held by S.N.Silva J (Chief Justice as he 

then was) with  Jayasinghe J, Udalagama J and Dissanayake J agreeing  as follows: 

“For these reasons I agree with the submissions of President’s Counsel for the Petitioners and hold that 

the provisions of the Recovery of Loans by Banks (Special Provisions) Act No 4 of 1990 will not apply in 

respect of a mortgage given by a guarantor or any person other than a borrower to whom a loan has been 

granted by a Bank for the economic development of Sri Lanka. 

 These appeals are from orders of the Court of Appeal refusing interim relief in application for 

writ of certiorari to quash Resolutions of Boards of Directors of Banks authorizing the sale of property 

mortgaged by guarantors not being persons to whom loans have been granted that come within the 

purview of Act No. 4 of 1990. Since the impugned resolutions have been made in excess of statutory 

power the Petitioners would be entitled to writs of certiorari to quash the resolutions.” 

 

It is important to note that the petitioner has admitted that he has gifted the said property 

which was given as security for the payment of the said loan to his daughter on the 29th of May 

1997. When the resolution was passed on 04.04.2001 by the Bank to sell the property 

mortgaged by public auction to recover a sum of Rs 17,061,870/26, the owner of the property 

that was mortgaged is not the Petitioner but his daughter. On the other hand the owner of the 

property that was sold by the said resolution did not claim that she is affected by the resolution 

and that she be treated as a third party. An examination of the judgement of Ramachandran v 

Hatton National Bank ( supra) will reveal the rational of the majority judgement i.e. :: 
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“There may be some justification for the special provisions, albeit as a departure from the established law 

and procedure, on the basis that the person to whom the loan is granted being the borrower, has a 

continuing transaction with the Bank and should know the amounts paid by him or are in default. The 

guarantor being a third party would not have access to that information. The Act does not even require 

the Bank to serve a prior notice on a guarantor and he will only know of the action being taken by the 

Bank when the sale of his property is notified in the gazette in terms of Section 8(as revealed in the 

pleadings of the Petitioners) or worse still when the fiscal come to take possession of the property in 

terms of Section 5 read with Section 62B of the Mortgage (Amendment)Act No 3 of 1990 referred to 

above. This would heighten the perilous plight of a guarantor who is deprived of rights at common law 

procedural and constitutional safeguards and denial of natural justice. 

For these reasons I agree with the submissions of President’s Counsel for the Petitioner and hold that the 

Provisions of the Recovery of Loans by Bank (Special Provisions) Act No 4 of 1990 will not apply in respect 

of a mortgage given by a guarantor or any person other than a borrower to whom the loan has been 

granted by a Bank for the economic development of Sri Lanka” 

 

The main reason spelt out in the above judgement is that the person to whom the loan is 

granted being the borrower, has a continuous transaction with the Bank and knows the 

amounts paid by him or are in default. The guarantor being a third party would not have access 

to that information and he will come to know the defaults and the action taken by the Bank 

when the sale of his property is notified in the gazette.  

 

But what is important in this application is that the third party i.e the daughter of the Petitioner 

did not challenge the said resolution of the Bank unlike in Ramachandran v Hatton National 

Bank[2006]1 Sri L R 393, and  Hatton National Bank Limited v Samathapala Jayawardena and 

two Others S.C (CHC) Appeal 6/06 S.C Minutes 31.07.2007  where the affected third parties 

have instituted legal proceedings. It has been held in Yasodha Holdings (Pvt) Ltd v People’s 

Bank, C.A/WRIT/App/No.1268/1998 C.A minutes 29/02/2008 that the challenge to a resolution 

of the bank can only be made by the affected third party and not by any other person. In this 

background the Petitioner cannot challenge the resolution on the basis that the resolution 

affects a third party; The Petitioner has not pleaded that he has authority to act on behalf of his 

daughter. In these circumstances the Petitioner cannot have and maintain this application. 
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 In view of this finding the preliminary objections raised by the Respondents have not been 

considered. This application is dismissed without costs. 

 

Judge of the Court of Appeal 

 

D.S.C.Lecamwasam, J 

    I agree, 

Judge of the Court of Appeal 

 

 


