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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

------------------------------------------------- 

In the matter of an application for mandates in the 

nature of writ of Certiorari and/or Mandamus and/or 

Prohibition in terms of Article 140 of the Constitution.  

 

Mr. Abdul Hussain  Moosajee, 

No.35, St. Kilda’s Lane, Colombo 03. 

    

    Petitioner 

C.A. Writ Application No: C.A. 617/2006     

        -Vs- 

1. The Commissioner for National Housing, 

Ministry of Housing and Construction, 

Sethsiripaya, Sri Jayawardenapura, Kotte 

Battaramulla. 
 

 

 

 

And six(06) others. 

    Respondents 

 

BEFORE : S. SRISKANDARAJAH, J 

COUNSEL  : G.J.T.Alagaratnam PC with Mr. Adamaly for the Petitioner. 

  Viveka Siriwardena SSC for the Respondents. 

Argued on :      07.07.2010 and 19.07.2010 

Decided on  :     27.09.2010 

 

S.Sriskandarajah.J, 

The Petitioner claims that he is the owner of a land in extend of 12.39 perches by virtue of 

deed No. 1058 dated 17th December 1982 attested by S. Balendra, Notary Public. This land is a 

divided portion of land marked Lot A in plan No. 63 dated 15th February 1949 made by 
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V.A.Van Teylingam Licensed Surveyor and Leveller of the Land called Talgahawatta bearing 

assessment Nos. 27, 29 & 31 St. Kilda’s Lane situated at Kollupitiya containing in extent 32.81 

perches. 

 

The aforesaid land marked lot A with the building standing thereon had been owned by one 

Mr.K.Tirathdas. Out of the premises owned by Mr.K.Tirathdas the premises Nos. 27, 27 1/1, 

27 1 /2, 27 1/3, 31 were vested in the Commissioner of National Housing as  excess houses 

under Section 11 and Section 16 of the Ceiling of Housing Property Law No. 1 of 1973 as 

amended. The said vesting was conveyed to Mr.K.Tirathdas by letter dated 16.12.1976 and an 

appeal to the Board of Review against the said vesting had been dismissed on 26.10.1978. In 

1983 a survey was carried out in order to separate the vested premises. The land and 

premises vested is described in Plan No 683 Condominium CHO/2290/3192 dated 20th July 

1983. In the said Condominium Plan the remaining portion of the land described as CE1 is 

mentioned as common elements of the premises vested. This shows that the Commissioner 

of National Housing has considered the remaining portion of the land as appurtenant land to 

the said vested premises. The Petitioner claims ownership to the land depicted as Lot CE1 in 

the said Plan No 683 by virtue of deed No. 1058 dated 17th December 1982 attested by S. 

Balendra, Notary Public. 

 

The Petitioner’s position is that the said portion of the bare land depicted as CE1 in Plan 

No.683 was vested in the Commissioner of National Housing upon publication of the Section 

20 notice in the Government Gazette No.326 of 30.11.1984 (P3) by which time the title of the 

said land was already registered under the Petitioners name in the Land Registry of Colombo. 

The 1st Respondent contended that by operation of the Ceiling on Housing Property Law No.1 

of 1973 as amended the subject land was vested with the Commissioner of National Housing 

with effect from 13.01.1974. 

 

It is settled law that the premises that is vested under the Ceiling on Housing Property Law 

No.1 of 1973 is vested by operation of law from 13.01.1974 i.e. the date on which the said 

law came into operation; Wijetunge V Wickremanayake And Others [1981] 2Sri L R 477, 

Wahab V Jayah [1988] 1 Sri L R 78, Razaqh V Suraweera And Others [2002] 3 Sri L R 155. The 

notice published in terms of Section 20 of the Ceiling on Housing Property Law was published 
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in the Gazette in order to enable all persons interested in such property to forward their 

written claim within one month from the publication of the same. Therefore the said portion 

of the land which forms part of the vested property was vested with the Commissioner of 

National Housing on 13.01.1974 and the alienation of a portion of the land appurtenant to 

the said vested property after that date is null and void.  

 

The Petitioner has not challenged the said vesting order. The tenants including the Petitioner 

(who was also a tenant) of the said premises that was vested were issued deeds of the 

condominium parcel and in the said deeds the subject land marked as CE1 in plan No.683 

dated 20th July 1983 has been described as common appurtenance to the condominium 

property that was vested. 

 

The said portion of land depicted as CE1 in plan No.683 dated 20th July 1983 was 

subsequently acquired under the Land acquisition Act for the purpose of constructing the 

Marine Drive. This acquisition was admitted and it was not challenged. 

 

The 1st Respondent informed by his letter of 9.12.2005 (P11) that the said property has been 

vested with the Commissioner of National Housing therefore the payment of compensation 

to the Petitioner to the land acquired under the Land Acquisition Act does not arise. The 

Director land of the Road Development Authority by his letter dated 16.03.2006 (P15) has 

informed the Petitioner that compensation in respect of the said land would be paid to the 

Condominium Management Corporation under Section 17 of the Land Acquisition Act if legal 

steps are not taken within 14 days.  

 

The Petitioner in this application has sought a writ of certiorari to quash the order published 

in the Government Gazette No.326 of 30.11.1984 marked P3 and the determination of the 1st 

Respondent contained in document P11 and P15 and consequential reliefs of writ of 

mandamus to make payment of compensation to the Petitioner and a writ of prohibition not 

to pay compensation to any other person. 

 

As discussed above the notice published under Section 20 of the Ceiling on Housing Property 

Law in the Government Gazette No.326 of 30.11.1984 marked P3 is not a decision or 
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determination but only a notice in order to enable all persons interested in such property to 

forward their written claim within one month from the publication of the same and hence a 

writ of certiorari will not lie to quash the said notice. 

 

The determination of the 1st Respondent contained in document P11 and P15 is based on the 

vesting of the said property by operation of the Ceiling on Housing Property Law. A challenge 

to the vesting by the owner of the Property to the Board of Review was dismissed. The land in 

question is vested with the Commissioner of National Housing and hence the Petitioner’s 

claim of compensation to the land in question does not arise as he has not got title to the said 

land.   

 

In the above circumstances the Petitioner is not entitle to the reliefs claimed in the Petition. 

The application of the Petitioner is dismissed without costs. 

 

 

Judge of the Court of Appeal 

 

 

 


