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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

------------------------------------------------- 
 

In the matter of an application for revision under and 

in terms of Article 138 of the Constitution of the 

Republic of Sri Lanka. 

 

      Weerakkodige Nandani Weerakkody, 

No.45, Dethamulla, 

Pugoda. 

         Plaintiff 

C.A.(Revision) Application No. 2570/2004 

D.C. Pugoda 249/D 

Attygalle Vidanelage Upali Jayasekera, 

      No.35/B, Pattiyagama, 

      Pugoda. 

         Defendant 

      And Between 

Attygalle Vidanelage Upali Jayasekera, 

      No.35/B, Pattiyagama, 

      Pugoda. 

 

        Defendant / Petitioner 

       -Vs- 

      Weerakkodige Nandani Weerakkody, 

No.45, Dethamulla, 

Pugoda. 

        Plaintiff/Respondent 
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BEFORE   : S.SRISKANDARAJAH, J, 

COUNSEL : W.Dayaratne  PC for the Defendant/Petitioner. 

  Athula Perera for Plaintiff/Respondent 

Written Submissions:  :  25.02.2010 (Petitioner), 15.03.2010 (Respondent) 

Decided on   :  27.07.2010 

 

S.Sriskandarajah, J. 

 

The Plaintiff/Respondent raised the following  preliminary objections namely; The Petitioner 

has not pleaded exceptional circumstances in the Petition and he is guilty of laches and 

submitted that the Petitioner cannot have and maintain this application. The Court decided to 

consider the preliminary objections first before considering the Revision Application on its 

merits. 

 

The submissions of the Respondents is that the trend of authority clearly indicates that where 

the revisionary powers of the Court of Appeal are invoked, the practice has been that, these 

powers will be exercised, if there is an alternative remedy available, only if the existence of 

special circumstances are urged necessitating the indulgence of this Court to exercise its 

powers in revision. The Petitioner had not pleaded in the Petition any special circumstances 

exist which would invite this court to exercise its powers of revision; Raustom v Hapangama 

1978-79-80(1) Sri L R. page325, Wijesingha v Tharmaratnam Srikanda Law Report Vol IV page 

47. The Respondent further submitted that after the objection was taken up by the Plaintiff 

/Respondent the Petitioner in his counter affidavit had stated that the judgement of the 

Learned District Judge is ex-facie bad in law and the ground set out in paragraph 25 (a) to 25(g) 

would constitute exceptional circumstances which would warrant the intervention of this court 

by way of revision. The Respondent’s position is that the grounds stated in the above 

paragraphs in the Petition could have been considered if there was a valid appeal preferred by 

the Petitioner or in an application for an appeal not withstanding lapes of time and these 

grounds cannot be considered as exceptional circumstances. The Respondents contention is 
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that on the face of the judgement it is seen that the said judgement is based on questions of 

facts and no question of law involves in this matter. 

 

The Petitioner’s  contention is that the law has now developed more on justice and fair play and 

the basic requirement of  exceptional circumstances to invoke the revisionary jurisdiction is not 

a mandatory requirement. In Fernando v Ceylon Brewerys Ltd [1998] 3 Sri L.R page 61 at 65 

Gunawardana, J observed; 

“The amended section enables the court to be more flexible and less legalistic in its 

means and in approach in dealing with a matter for section 753 in its amended form 

seems to exalt not so much the rigor of the law but unalloyed justice, in the sense of 

good-sense and fairness. So that the basis of the rationale for insistence on the 

requirement of special circumstances as a condition - precedent to the exercise of 

revisionary powers had disappeared as a consequence of the amendment of section 753 

of the Civil Procedure Code by virtue of which amendment the Court of Appeal is now 

freed from the duty or rather the necessity of making the same order as it would have 

made in appeal and is empowered to make any order as the interests of justice may 

require. 

A party seeking relief by way of revision cannot now, ie after the amendment of section 

753 of the Civil Procedure Code be asked what special reasons or circumstances justify 

his seeking the same order and consequently the same relief when, in fact, he can 

obtain the same order (and consequently the same relief) by the ordinary method of 

appeal, for the order that the Court of Appeal can now make in the exercise of its 

revisionary jurisdiction is substantially different from the order that it could have made 

formerly. When the order that could be made in appeal prior to introduction of the 

amendment to section 753 of the Civil Procedure Code was the same as that could be 

made in revision - there was good reason for thinking that the procedure in revision 

was, more or less, alternative to procedure in appeal or vice versa and the two remedies 

were available in such a way that when one is available - particularly when the right of 

appeal was open to a party, the other remedy in revision must be refused, except in 
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exceptional circumstances. That being so, the present state of the law is such that 

existence of special circumstances need not be shown as a condition - precedent to the 

invocation of the relief by way of revision.” 

 

Justice Gunawardena observed in the above judgement that the authorities that insist the 

requirement of special circumstances for a revision application are decisions made prior to the 

amendment of Section 759 of the Civil Procedure code by Act No 79 of 1988.   

 

The law has developed and the focus is on justice and fair play. The Revisionary jurisdiction is to 

remedy a miscarriage of justice and this remedy should be available   without fulfilling any 

preconditions. Hence this court overrules the Preliminary objection of the Plaintiff Respondent. 

 

Judge of the Court of Appeal 


