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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

------------------------------------------------------ 

In the matter of an application for the issue of a 

mandate in the nature of a writ of Certiorari under 

Article 140 of the Constitution of Sri Lanka. 

 

Sri Lankan Airlines Limited, Level 19-22 East 

Tower, World Trade Centre, Echelon Square, 

Colombo 1.  

      Petitioner 

 

C.A/WRIT/App/No. 1461/2006   -Vs- 

1. Sri Lankan Airlines Aircraft Technicians 

Association, No. 14, Mahawela Place, 

Kirulapone, Colombo 6. 

And four (04) others.  

     Respondents 

 

BEFORE   : S.SRISKANDARAJAH, J, 

      

COUNSEL : Gomin Dayasiri with Manoli Jinadasa for the Petitioner. 

 Shirly M Fernando PC   with L.D.V.Dias for the 1st Respondent. 

 Sobitha Rajakaruna SSC for 2nd to 4th Respondents  

Argued on   :            04.03.2010 and 01.04.2010. 

Decided on   : 21.07.2010 

 
S.Sriskandarajah, J. 
 
The Minister of Labour Relations & Foreign Employment the 4th Respondent referred an 

industrial dispute between the 1st Respondent and the Petitioner to the 3rd Respondent for 
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arbitration. The matter in dispute as stated in the statement of the Commissioner of Labour 

was, whether the non payment of 13th month incentive bonus for the year 2001 to the 

employees of Sri Lankan Airlines Ltd, who are members of the Sri Lankan Airlines Aircraft 

Technicians Association is justified and if not, to what relief they are entitled. 

 

The Petitioner submitted that the evidence led before the arbitrator was to the effect that 

the Petitioner entered into a collective agreement with the 1st Respondent with effect from 

01.01.1999. The said agreement among other clauses referred to a 13th month incentive 

bonus and stated that a “13th month bonus will be payable each year at the end December 

payroll, as per the rules and regulations that are announced each year at the sole discretion 

of the management of the company to all employees”. The Petitioner contended that the 1st 

Respondent cannot claim the payment of the 13th month incentive bonus as of right. The 

above clause has specifically provided that the payment of the said bonus is made on the 

sole discretion of the Petitioner. The Petitioner further contended that the Petitioner 

company decided and informed all their employees including the members of the 1st 

Respondent Trade Union that they are unable to pay the 13th month incentive bonus for the 

year 2001 and explained the reasons for their inability to make this payment by its letter 

dated 22nd November 2001.  

 

The Petitioner’s position was that the year 2001 was an extremely difficult year for the 

entire Airline Industry and the Petitioner Company incurred massive loss. In July 2001 half of 

the fleet of the petitioner company was rendered out of action by a terrorist attack on the 

Bandaranaike International Airport causing additional loss to the Petitioner Company. The 

September 11, 2001 attack on the World Trade Centre led to enormous drop in the tourism 

in Sri Lanka as there was a worldwide reluctance on the part of the public to travel by air. 

The decision to pay the 13th month bonus is generally taken in  or about October each year, 

due to the extreme difficult economic and social conditions prevailed in the year 2001 for 

the reasons stated above forced the Petitioner to arrive at a decision to withhold the 

payment of the 13th month incentive bonus for the year 2001. 
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The Petitioner justified the above decision to not grant the 13th month incentive bonus for 

the year 2001 by showing that none of the employees or Trade Unions other than the 

Petitioner challenged or protested against the said decision. 

 

The position of the 1st Respondent is that the  13th month incentive bonus was paid as a 

customary payment and it was paid to the employees from 1979 over a continuous period 

of over 20 years. This additional month’s salary did not depend on profit or loss of revenue 

and irrespective of whether the Petitioner Company had made profits or sustained losses it 

was paid. The 13th month incentive bonus in fact a payment made to the workers in 

consideration of their having to work 13 roster cycles in the course of any one year. The 1st 

Respondent contended that other trade unions had also demanded the payment of the 13th 

month incentive bonus denied to them and claimed the same as an entitlement. 

 

The arbitrator after considering the evidence led and the written submissions tendered 

made the award on 19.06.2006 and held that the non payment of the 13th month incentive 

bonus for the year 2001 to the employees of Sri Lankan Airlines Ltd, who are members of 

the Sri Lankan Airlines Aircraft Technicians Association is not justified and that they should 

be paid the 13th month incentive bonus payment for the year 2001. 

 

The Petitioner in this application has challenged the aforesaid award and has sought a writ 

of certiorari to quash the said award for the reason that the learned arbitrator had erred in 

law and failed and/or neglected to consider any of the evidence presented by the Petitioner 

showing good ,sufficient and justifiable reasons why this 13th month incentive bonus has 

been withheld for the year 2001.On the other hand the arbitrator has granted relief to the 

1st Respondent on the narrow interpretation that the employees have been granted this 

bonus in the preceding years. The Petitioners further contended that the Arbitrator has 

erred in the application of the principles of industrial law and failed to appreciate and/or 

consider the well settled principles of law that an award must be just and equitable to both 

parties and it never means the safeguarding of the interest of the workman alone. 

 

The Petitioner for two reasons claimed that the withholding of the 13th month incentive 

bonus for the year 2001 is justifiable. The first is the factual position of the Petitioner 



4 

 

Company that incurred a massive loss. The second is based on the collective agreement that 

the payment of the 13th month bonus is at the sole discretion of the management of the 

company, and it cannot be claimed by the employees as of right. 

 

The arbitrator when dealing with the 1st issue stated;  

“In the course of evidence of Mr Ali Kamil and the document R2 the employer seeking to 

give reasons for non payment reference was made to the attack by terrorist on the 

Katunayaka Airport in July 2001 and the World Trade Centre in the United States of America 

in September. However, neither of these events could possibly have any relevance and 

these attacks had taken place outside the financial year 2000/2001( the relevant financial 

year being the period from 01.04.2000 to 31.03.2001.) According to R3(a) and R3(1) 

produced by the Respondent the Company had been making profits for the financial year 

under reference.” 

The above finding of the arbitrator is a factual finding after considering the evidence and 

submissions. According to this finding the arbitrator has come to the conclusion that the 

Petitioner Company was not facing financial crises during the relevant period that has to be 

considered for the payment of the 13th month incentive bonus payable in December 2001. It 

is settled law that the weight to be attached to the evidence led is a matter for the person 

to whom Parliament has entrusted the responsibility of deciding the issue. The supervisory 

jurisdiction of the Court does not entitle it to usurp this responsibility and to substitute its 

own view for his; R. v. Deputy Industrial Injuries Commissioner ex parte Moore - [1965] I All 

E.R. 81 at page 84. In any event I did not find any error in the finding of the arbitrator on this 

issue. 

The second reason for the non payment of the13th month bonus is based on the collective 

agreement; that the payment of the 13th month bonus is at the sole discretion of the 

management of the company, and it cannot be claimed by the employees as of right. 

 

The arbitrator in his findings observed that with the change of name to Sri Lankan Airlines 

Ltd, in 1997 the Chief Executive Officer by his letter dated 29.07.1999 informed the 

employees in very clear terms that the terms and conditions of employment that you 

previously enjoyed with Air Lanka, including the recently negotiated Collective Bargaining 
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Agreement remain unaltered by the change of name to Sri Lankan Airlines. He further 

observed that the 13th month incentive bonus was paid to the employees from 1979 for a 

period of 20 years. He has also accepted the position of the employees that the 13th month 

incentive bonus in truth and in fact is a payment made to the workers in consideration of 

their having to work 13 roster cycles in the course of any one year. In the above 

circumstances the arbitrator has come to the conclusion that the inclusion of the term “at 

the sole discretion” in Section 13 of the Collective Agreement cannot take away a right or a 

facility enjoyed by the employees for a period of over 20 years. 

 

The Petitioner relied on the term “at the sole discretion” in Section 13 of the Collective 

Agreement to deprive the employees of their 13th month incentive bonus. Section 13 states; 

the13th month bonus will be payable each year at the end December payroll, as per the 

rules and regulations that are announced each year at the sole discretion of the 

management of the company to all employees”.  Discretion is defined in Sharp v Wakefield 

(1891) AC 173 by Halsbury L.C as follows: 

“discretion means when it is said that something is to be done within the discretion of 

authorities; that something is to be done according to the rules of reason and justice not 

according to private opinion, according to law and not humour. It is to be not arbitrary, 

vague and fanciful but legal and regular. And it must be exercised within the limit to which 

an honest man competent to discharge of his office ought to confine himself.” 

 

The above definition provides the limits of discretion and these limits are necessary to 

restrict wide powers in order to prevent abuse of discretion. The Petitioner Company has 

not adduced any valid reason for the withholding of the 13th month incentive bonus other 

than the loss of the Petitioner Company during the year 2001. As the Arbitrator has 

correctly observed that this loss cannot be taken into consideration for the payment of the 

disputed 13th month incentive bonus as the relevant financial year being the period from 

1.4.2000 to 31.03.2001 and during this period no loss was shown. For the above reasons this 

Court has no reason to interfere with the award of the arbitrator and hence I dismiss this 

application without costs. 

Judge of the Court of Appeal 


