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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

------------------------------------------------ 
 

In the matter of an application for the issue of a 

mandate in the nature of a writ of Certiorari under 

Article 140 of the Constitution of Sri Lanka. 

 

 Asian Hotels & Properties  PLC  

 No. 77 Galle Road , Colombo 3. 

            

          Petitioner 

 

C.A/WRIT/App/No. 4/2009   -Vs- 

 

1. Frederick  S Benjamin,  

No. 15/2, off De  Seram Road , 

Mount Lavinia. 

And four (04) Others. 

      

     Respondents 

 

BEFORE   : S.SRISKANDARAJAH, J, 

       

COUNSEL : Manoli Jinadasa for the Petitioner. 

1st, 4th and 5th Respondents  are absent and 

unrepresented. Ruwanthi Herath SC for the 2nd and 3rd 

Respondents.  

Argued on   :            21.10.2009 

Decided on   : 02.07.2010 
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S.Sriskandarajah, J. 

The 1st Respondent was employed by the Petitioner; Asian Hotels & Properties PLC as Manager 

Apartment Leasing & Rentals and his services was terminated by the Petitioner after an inquiry. 

The 3rd Respondent the Minister of Labour by an order dated 11.04.2005 referred the aforesaid 

dispute  for arbitration before the 4th Respondent, in respect of the matters in dispute specified 

by the 2nd Respondent the Commissioner of Labour. 

 

The statement of matters in dispute is as follows: 

1. Whether the termination of the services  of Mr. Fredrick S. Benjamin by Asian 

Hotels  & Properties Limited is justified and if not , to what relief he is entitled, 

And 

2. Whether the non granting of annual bonus for the financial year- 2003/2004 to 

Mr.Frank S. Benjamin by Asian Hotels & Properties Limited is justified and if not, to what 

relief he is entitled. 

 

The Petitioner submitted that at the conclusion of the arbitration proceedings the Petitioner 

summoned the witness Mr.F.N.de Silva the inquiring officer to produce the domestic inquiry 

proceedings and the domestic inquiry report. The Counsel for the 1st Respondent objected to 

the production of the domestic inquiry proceedings on the basis that such proceedings cannot 

be marked unless and until the witnesses who gave evidence at the domestic inquiry are called 

upon to testify. After filing written submissions by both counsel the Arbitrator by his order 

dated 14.11.2008 upheld the objection of the 1st Respondent and disallowed the application 

made by the counsel for the Respondent to mark the domestic inquiry proceedings through the 

last witness of the Petitioner namely; Mr. F.N.de Silva. 

 

The Petitioner in this application has sought a writ of Certiorari to quash the above order of the 

arbitrator dated 14.11.2008 marked X7. 
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The Petitioner submitted that the order of the learned arbitrator that the domestic inquiry 

proceedings cannot be marked  until the witnesses who gave evidence  at the domestic inquiry  

are called upon to testify is based on  the application of  a wrong test and there is an error on 

the face of the Record.   

 

The Petitioner contended that Section 17(1) of the Industrial Disputes Act reveals that the 

learned arbitrator is bound to hear all evidence presented by parties. Therefore the learned 

arbitrator must entertain and admit the domestic inquiry proceedings tendered by the 

Petitioner as evidence and thereafter consider which parts and portions of the evidence he 

should rely upon. The disallowing the marking of the domestic inquiry proceedings is erroneous 

in law and there is an error on the face of the record. 

Section 17(1) of the Industrial Disputes Act provides as follows: 

17(1) When an industrial dispute has been referred under section 3 (1) (d) or section 4 

(1) to an arbitrator for settlement by arbitration, he shall make all such inquiries into the 

dispute as he may consider necessary, hear such evidence as may be tendered by the 

parties to the dispute, and thereafter make such award as may appear to him just and 

equitable. A labour tribunal shall give priority to the proceedings for the settlement of 

any industrial dispute that is referred to it for settlement by arbitration.  

When interpreting this section in Kalamazoo Industries Ltd. and Others v 

Minister of Labour & Vocational Training and Others 1998 1 Sri L R 235 the court observed: 

“The powers conferred by section 17(1) refer to making such inquiries into the dispute 

as he may consider necessary up to the point of termination of the inquiry. …... It must 

be further stressed that an arbitrator is required by law to give priority to the 

proceedings for the settlement of any dispute that is referred to him for settlement by 

arbitration and a labour tribunal president who is appointed as an arbitrator is 

mandatorily required to give such priority to arbitration proceedings over other matters 

in his role.” 
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The power given to the arbitrator under the above section is not unfettered he has to admit 

evidence and documents that are relevant and admissible in accordance with just and equity. 

This is important to comply with the intention of the legislature implied in the said section to 

conclude an arbitration proceeding as expeditious as possible.  

 

The marking of the proceedings of the domestic inquiry in the arbitration proceedings will not 

serve any purpose other than marking contradictions to discredit a witness. The 1st Respondent 

(applicant) did not make an application to tender the proceedings of the domestic inquiry for 

the purpose of marking contradiction but he objected to the marking of the proceedings. In this 

circumstance the marking of the said disciplinary proceedings by the Petitioner is to place the 

evidence of the witness namely; T.T.Al Nakib in record who has not testified before the 

arbitrator. When this witness is available the Petitioner has decided not to call this witness to 

give evidence before the arbitrator. Therefore a presumption can be drawn under Section 114 

(f) of the Evidence Ordinance that evidence which could be and is not produced would if 

produced, be unfavorable to the person who withholds it; In view of this presumption it could 

be presumed that the petitioner is not calling the witness T.T.Al Nakib as he may now give 

evidence unfavorable to him and that is why the Petitioner is attempting to mark the evidence 

of the said witness recorded on an earlier occasion before the domestic inquiry. In the given 

circumstances allowing the marking of the domestic inquiry proceedings would cause prejudice 

to the 1st Respondent.  

 

Hence the rejection for the marking of domestic inquiry proceedings in the arbitration 

proceedings is justifiable and the order of the arbitrator dated 14.11.2008 is a legal order. For 

the above reasons the application of the Petitioner is dismissed with legal cost. 

 

 

Judge of the Court of Appeal 


