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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

-------------------------------------------------- 

 

In the matter of an application for revision and or 

restitutio – in – integrum under and in terms of 

Article 138 of the Constitution.  

 

1. Wijeratne Siriwardena of No.33,School 

Lane,  Nawala. 

2. Suresh John of No.26/158, Dolaland 

Gardens, Thalawathugoda. 

3. P.D.Keells Limited (Formerly Keels 

Developments Limited) of No.130, 

Glennie Street, Colombo 12. 

      

    Petitioners 

C.A.(Revision and/or Restitutio – In – Integrum )  

Application No: 1139/99  

D.C.Colombo Case No.13712/P   -Vs- 

  

1. Kernel Wolley Gunasekera of 16-1/1, Boyd 

Place, Colombo 3. (Deceased)  

     Plaintiff 

2. Piyaseeli Gunasekera, of 16-1/1, Boyd Place, 

Colombo 3. (Deceased)  

          Original Substituted Plaintiff 

1.a Nandika Namalie Herath of 6/3, Police Park 

Place, Colombo 5. 

   1.b Marlene Gunasekera Abeysinghe 
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1.c Kumudu Abeywickrema Gunasekara 

both of 6/3 Police Park Place, Colombo 5. 

        Substituted – Plaintiff - Respondents 

 

2. J.P,I.Piyadasa of No. 170, Inner Flower Road, 

Colombo 3. (Deceased), 

2a. Jivandarage Jinawathie Perera. 

2b. J.P.I.Nalaka Dayawansa. 

2c. J.P.I. Sisira Susantha 

2d. J.P.I. Kamal Kithsiri 

2e. J.P.I. Hemantha Piyasiri. 

2f. J.P.I. Pushparani Karunaratene. 

2g. J.P.I Vajira Priyantha all of No 170, Inner 

Flower Road, Colombo 3. 

3. Kahan Gamage Marthelis of No.31, School 

Lane, Nawala, Rajagiriya. 

4. A.H.T.Dawson Silva, Rice Millers and Producers 

Limitted Of No.30, Hemas Building, Fort , 

Colombo 1. 

5. A.H.T.Premaratne of No. 69/10, Madinnagoda 

Road, Rajagiriya. 

6. M.A.Lewis Perera of Nawala. 

7. M.A.Edmund Sumathipala Perera of Nawala. 

8. M.A. Mahindapala of Nawala. 

   Defendants –Respondents 

 

9. The State Mortgage and Investments Bank of 

No 269, Galle Road Colombo 3. 

10. Hatton National Bank Limitted of No 481, 

T.B.Jayah Mawatha, Colombo 10.. 

    Respondents. 
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BEFORE : S. SRISKANDARAJAH, J. 

COUNSEL  : Harsha Soza PC, with Srihan Samaranayake for the Petitioners. 

Wijeyadasa Rajapakse P.C.  with Nilantha Kumarage for the 2 

(c ) and 2(g) Defendant Respondents. 

  S.J.Mohideen for the 9th Respondent.  

Argued on :  11.02.2010  

Written Submissions on : 11.09.2006 & 30.03. 2010 (Petitioner) 

  01.09.2008 ( 2( c) & 2 (g) Respondents) 

  25.09.2006 (9th Respondent ) 

Decided on  : 25.05.2010. 

 

S.Sriskandarajah.J 
 
The Petitioners have filed this application in Revision to set aside the proceedings and 

Interlocutory Decree in the District Court Colombo Case No.13712/P and direct a trial de 

novo for the purpose of adding them as parties to this partition action and to have the title 

to the land to be investigated. This application for revision was made as the District Court 

has no jurisdiction to add parties to the action after delivering the judgement in a partition 

action as per Section 69 of the Partition Law No 21 of 1977 as amended.  

 The revisionary jurisdiction of this court is dealt with in detail in Somawathie v Madawela 

and Others [1983] 2 Sri L R, Page 15 at 26 Soza J cited with approval the judgment of 

Sansoni J In Mariam Beebee v. Seyed Mohamed (68 NLR 36) : 

“Sansoni C. J. delivering the majority decision of the Divisional Bench that heard this case 

said as follows at page 38: 

 "The power of revision is an extraordinary power which is quite independent of and distinct 

from the appellate jurisdiction of this Court. Its object is the due administration of justice 

and the correction of errors, sometimes committed by the Court itself, in order to avoid 

miscarriages of justice. It is exercised in some cases by a Judge of his own motion, when an 

aggrieved person who may not be a party to the action brings to his notice the fact that, 
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unless the power is exercised, injustice will result. The Partition Act has not, I conceive, 

made any changes in this respect, and the power can still be exercised in respect of any 

order or decree of a lower Court." 

The Present application was filed by the Petitioners as aggrieved persons who are not 

parties to the said partition action. They brought to the notice of this court the fact that 

there are two competing lines of title decent to the land the subject matter of the said 

partition action. The Petitioner contended that a complete and thorough investigation of 

title is necessary to ascertain the owner ship of the said land and it can only be done at a 

trial in which all the parties involved place their oral and documentary evidence. The 

Petitioners further contended unless the power of revision is exercised, to set aside the 

proceedings and Interlocutory Decree in the District Court Colombo Case No.13712/P and 

direct a trial de novo for the purpose of adding the Petitioners as parties to this partition 

action injustice will result. 

The Petitioners submitted that in or about November 1999, the Petitioners came to know 

that a Partition Action bearing No.13712/P is pending in the District Court of Colombo as 

regards the property bearing Lot No1 and depicted in the Plan No.1485. At the date of this 

application the scheme of partition has to be finalized and final decree entered. The 

Petitioners further submitted that neither they nor their predecessors-in – title have had 

any notice of the said Partition Case No 13712/P. The judgment in this case and 

Interlocutory Decree has been entered in derogation of the rights and interests in the 

corpus of the Petitioners. 

The 3rd Petitioner Company sold divided parcels of land from the corpus of the said partition 

case to the 1st and 2nd Petitioners. The 1st Petitioner submitted that he has put up a large 

house on the portion of the land purchased by him at a cost of approximately Rupees Five 

Million (Rs.5,000,000/-) and that there was no protest from any quarter when the said 

house is being put up. The 1st Petitioner contended that he is a bona fide improver, and 

entitled to be compensated for the said house and until such time he is entitled to the jus 

retentionis. 
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The Respondents’ position is that the parties to the Partition action had proved their 

undisturbed and adverse possession to the corpus and thereby established their 

prescriptive title to the said land. The Respondents have not denied the pedigree and the 

devolution of title of the Petitioners but the Respondents deny that the Petitioners were in 

possession of the said corpus at any time. The Respondents contended that the Petitioners 

have no right to intervene in this partition action as they have acquired their alleged rights 

of the subject matter pending the partition action. The Respondents relied in the judgment 

of Edussuriya J (P/CA) in Abeyratne v Rosalin [2001] 3 Sri L R 308 at 309. Edussuriya J (P/CA) 

observed; 

“It is common ground that the Appellants had after the institution of this action 

purchased on deed 24D1 contingent rights, namely, the lot that may be allotted to 

the 3rd Defendant by the Final Decree in this action. So that, clearly the Appellants 

had no interest whatsoever in the corpus and as such had no right or status to be 

added as parties under Section 67 of the Partition Law. Not only were the Appellants 

added as the 23rd and 24th Defendants but were also awarded undivided rights by 

the Judgment and the interlocutory decree, …... 

 

Although by deed 24D1 the 3rd Defendant has sold and conveyed "All my right title 

and interest or whatever share or lot that will be allotted to me in the District Court, 

Kegalle partition Case No. 19789 . . . . .", this deed is only valid to convey the lot that 

will be allotted to the 3rd Defendant vendor, ….. 

Therefore, that part of the Judgment and interlocutory, decree awarding undivided 

shares to the 23rd and 24th Defendants must necessarily be set aside and those 

shares awarded by the Judgment and interlocutory decree to the 23rd and 24th 

Defendants must be awarded to the 3rd Defendant.” 

The facts in the above case reveals that the 23rd and 24th Defendants had purchased the 

contingent rights of the 3rd Defendant after the institution of the Partition action, namely, 

the lot that may be allotted to the 3rd Defendant by the Final Decree. The Court held in 

these circumstances the 23rd and 24th Defendants had no interest whatsoever in the corpus 
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and as such had no right or status to be added as parties under Section 67 of the Partition 

Law. 

The facts of the instant case is different the Petitioners’ predecessors- in – title were not 

made parties to the said Partition action and neither the Petitioners nor their predecessors-

in – title have had any notice of the said Partition Case No 13712/P. Hence the judgment in 

Abeyratne v Rosalin has no application to this case. 

The said Partition Case has been instituted on 27 09.1973. In this action no points of contest 

had been raised and the case concluded uncontested on 09.10.1979. The judgment and 

interlocutory decree has been entered but final decree has not been entered up to date.  

The 2G and 2C Defendant Respondents are relying on a line of devolution of title originating 

from N.Eliza Cooray, N. Helena Cooray and Dona Leanora Ranasinghe. in relation to the land 

called Delgahawatta bearing Assessment No.33 described in the scheduled to the Plaint. 

The said N.Eliza Cooray, N. Helena Cooray and Dona Leanora Ranasinghe by deed No 7159 

dated 18.11.1911 (P1) attested by T.D.S.A.Dissanayake, Notary Public sold the said Land to 

Kuruwita Arachchige Richard Perera who by deed No 1528 dated 12.09.1922 attested by 

N.J.S.Cooray, Notary Public sold the said land to Nawalage Arthur Cooray. The said 

Nawalage Arthur Cooray died intestate about 20.05.1998. By Administratrix’s Conveyance 

No. 1768 dated 11.02.1970 attested by E.R.D.Silva, Notary Public, Madeline Alice Harriet 

Cooray conveyed the said land described in the schedule hereto unto herself as widow and 

Hemachandra Cooray and Indranie Cooray. The said Madeline Alice Harriet Cooray, 

Hemachandra Cooray and Indranie Cooray by deed No 1050 dated 22.06.1970 attested by 

C.V.Welikala, Notary Public sold the said land to  

Kernel Wolley  Gunasekera, the Plaintiff and John Paulu Piyadasa, the 1st Defendant in equal 

shares. The Petitioners contended that the deed No 7159 (P1) relied by the Respondents 

has been executed on the basis of allegedly inherited rights, and possession on the basis of 

a division by the vendors. This is an unacceptable basis of original title to the corpus sought 

to be partitioned. The Petitioners further contended that the subsequent deed No 1528 of 

12.09.1922 which follows from the aforesaid earlier deed cannot be in better position. So 

also deed No 1768 of 11.02.1970 is an Administratrix’s Conveyance executed on the basis of 



 7 
the purported title referred to above, and does not improve the position. Therefore, the 

said deed No 1050 of 22.06.1970 which perforce is tainted with the same infirmities has 

been executed.  

The Petitioners trace the devolution of their title from one Nawalage Nancy Lenora Cooray 

Hamine who had been the owner of an undivided one acre of land towards the south of lot 

marked B/3 of land called Delgahawatte in Nawala in extent one acre and 15 5/100 perches 

depicted in survey Plan No 2038  of 16.11.1907. The ownership of the said Nawalage Nancy 

Lenora Cooray Hamine has been on the basis of parental inheritance and prescriptive 

possession. The said Nawalage Nancy Lenora Cooray Hamine by Deed of Gift No 2127 of 

22.12 1936 attested by S.W.Perera N.Pgifted a portion of the said land to Allenson Leopold  

Perera who conveyed a divided and defined allotment from the said land to Nawalage 

Donald Cooray by Deed No 4085 of 13.03.1947 attested by S.W.Perera N.P. The said divided 

allotment is lot B/3 1 in Plan No 4247 of 4.03.1940 made by H.Daniel L.S. and in extent 2 

roots and 10 perches. The subject matter of the said partition action is the same land 

depicted in the said plan. The said Nawalage Donald Cooray caused a further division of the 

said defined allotment by plan no 845 of 8.01.1995 made by S.A.Sugathapala L.S. and sold 

lots 1,2 and 3 depicted therein  to K.A. Sumithra by Deed No 4062 of 9.01.1995 attested by 

W.S.P.Fonseka N.P.. K.A.Sumithra caused an amalgamation  and resurvey of the said lots 1 

and 2 in Plan No 845 and sold the said  amalgamated lots 1 and 2 depicted as lot 1 in Plan 

No 1458 of 16.05.1995 made by Sudarman Siripala L.S. to Keells Developments Ltd. Later 

known as P.D. Keells Ltd by Deed No 358 of 14.06.1995 attested by C.S.B.Kalatuwawa N.P. 

Keells Developments Ltd sold a divided portion out of lot 1 in Plan No 1458 by Deed No 462 

of 19.01.1996 attested by C.S.B. Kalatuwawa N.P. to Wijeratne Siriwardena the 1st 

Petitioner. The balance allotment of land depicted in Plan No 1485, namely lot 1A and 1B to 

Suresh John the 2nd Petitioner by Deed No 545 of 25.07.1996 attested by C.S.B. Kalatuwawa 

N.P.  

The 1st Petitioner and the 2nd Petitioner have mortgaged the said lots to Hatton Nationl 

Bank and State Mortgage and Investment Bank Respectively. The Petitioners title to the said 

properties were scrutinized by two Banks, one is a State Bank and the other is a Private 
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Bank and both banks have accepted the titles of the said land as good and sufficient 

security for loans granted to the 1st and 2nd Petitioners.  

In the said Partition case the title of the Plaintiffs has not been properly investigated by the 

Judge as there is no contest in the said case. In A.A.Guanasinghe v Aron Appuhamy (1970) 

79 CLW 110  Samerawickrame J held: 

“We are of the view that it would not be satisfactory to permit this decree for partition to 

stand in view of rather cursory examination in regard to the title of the parties.” 

It is evident that neither the Petitioners’ predecessors-in – title nor the Petitioners 

had any notice of the said Partition Case No 13712/P. If they had notice they would have 

intervened in the said Partition action as they have the deeds of devolution from 1907. The 

Interlocutory Decree has been entered in derogation of the rights and interests of the 

Petitioners in the corpus. Ukku v. Sidoris (1957) 59 NLR 90 at page 93T.S. Fernando J (as he 

then was) declared: 

 "While that section (i.e. section 48 of the Partition Act) enacts that an interlocutory 

decree entered shall, subject to the decision of any appeal which may be preferred 

therefrom, be final and conclusive for all purposes against all persons whomsoever, I 

am of opinion that it does not affect the extraordinary jurisdiction of this Court 

exercised by way of revision or restitutio-in-integrum where circumstances in which 

such extraordinary jurisdiction has been exercised in the past are shown to exist." 

 As the proceedings of the said partition case were tainted by a fundamental vise this court 

set aside the proceedings and the Interlocutory decree and direct a de novo trial to 

facilitate the Petitioners to intervene in the said Partition case. 

Application for revision as prayed for in prier (c ) of the Petition of this application is allowed 

without costs. 

 

Judge of the Court of Appeal 


