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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

---------------------------------------------------- 
 

In the matter of an application for mandates in the 

nature of writ of mandamus, writ of Certiorari and a 

writ of prohibition in terms of Article 140 of the 

Constitution.  

 

1. All Ceylon Ward Clerks’ Union (Regd No5769), 

 No 51, Shri Wickrema Mawatha, Wattala. 

 And two (02) others 

           Petitioner 

 

C.A/WRIT/App/No. 1660/2006   -Vs- 

1. M.E.Lionel Fernando,  

Co – Chairman, 

National Salaries and Cadre Commission, 

Room 2 –G 10, B.M.I.C.H, 

Bauddhaloka Mawatha, 

Colombo 7. 

 And fifteen (15) others. 

     Respondents 

BEFORE   : S.SRISKANDARAJAH, J, 

     D.S.C.LECAMWASAM, J  

COUNSEL : M.R.de Silva PC  for the Petitioner. 

 A.Gnanathasan P.C ASG with Ms. D.Tilakawardane SC  

 for the Respondents.  

Argued on   :  16.07.2009 & 10.09.2009 

Decided on   :  20.05.2010 
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S.Sriskandarajah, J. 

The 1st Petitioner is a Trade Union consisting of 150 ward clerks. The 2nd and 3rd Petitioners 

are ward clerks who are attached to the Avissawella Hospital and District Hospital of 

Eheliyagoda respectively. The Petitioners submitted that the ward clerks along with general 

clerks, typists, health clerks, stenographers and shroffs had been placed on the same salary 

category namely T-2-1 prior to the implementation of the Public Administration Circular No 

6 of 2006 dated 25.04.2006 (P5). The general clerks, typist, stenographers and shroffs are 

now categorised and placed in the Public Management Assistant Service or Health 

Management Assistants Service under the said circular. The health clerks are categorised 

under the Health Management Assistants Service (HMAS) but the ward clerks are not 

included in this service. The Petitioners contended that the Public Administration Circular 

No 6 of 2006 dated 25.04.2006 (P5) has re –categorized and/or re-grouped all posts 

and/service in the Public service and in terms of this circular the ward clerks ought to have 

been categorized as Management Assistants – Non Technical (Category 1) and placed  under 

the salary category MN-2-2006. But the 16th Respondent the Secretary to the Ministry of 

Health by his circular No.2-86/2006 dated 15.05.2006 informed the Directors of Teaching 

Hospitals, Provincial Secretaries of Health, Provincial Directors of Health and the Heads of 

all the hospitals and institutions governed by the Central Government to take steps to 

prepare salaries of ward clerks under the salary category MN-1-2006. The Petitioners 

further contended that in terms of the said Public Administration Circular No.6 of 2006 

marked P5 the members of the 1st Petitioner Union including the 2nd and 3rd Petitioners 

were entitled to be categorized as Management Assistants – Non Technical (Category 1) 

under the salary category MN-2-2006. Hence ,the aforesaid recommendation of the 1st to 

15th Respondents and the decision of the 16th Respondents contemplated in document 

marked P8 to categorize the members of the 1st Petitioner union under the salary category 

MN-1-2006 constitutes a breach and/or violation of the scheme of categorization as set out 

in the aforesaid Public Administration Circular No 6 of 2006 (P5).The Petitioners contended 

that the said decision of the National Salaries and Cadre Commission to recommend the 

categorisation of the members of the 1st Petitioner Union including the 2nd and 3rd 

Petitioners under the salary category MN – 1-2006 is contrary to law, arbitrary, 
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unreasonable and in violation of the legitimate expectation of the members of the 1st 

Petitioner Union. Hence the Petitioners in this application is seeking a writ of certiorari to 

quash the said recommendation of the National Salaries and Cadre Commission contained 

in the Circular 01-21 /2006 dated 26.07.2006 marked P8. 

 

The 16th Respondent has submitted that the ward clerks were not integrated to the Health 

Management Assistant Service (HMA) because of the fact that the categories which were 

integrated in to the HMA service were having equal qualifications to that of Health Clerks, 

where as the ward clerks did not possess the said qualifications. At present the qualification 

for the HMA is totally different from the ward clerks. For HMA service the current 

qualifications are three passes in GCE A/L in any stream or possess a degree from any 

recognized University. Re-categorization of the post was based not only on the 

Qualifications/ Scheme of Recruitment but also on the nature of the job, Promotional 

Procedure, Simplicity, Practicability and Consistency / Compatibility.  The Petitioners were 

not included in the said service of HMA after considering the above facts. The Petitioners 

had challenged the decision of not having integrated them into the HMA Service by a 

Fundamental Rights Application and subsequently they withdrew the said application. The 

impugned Circular P8 was issued after the establishment of the HMA Service. It is not 

necessary for the 16th Respondent to create a service to accommodate the members of the 

Petitioner union and or 2nd and 3rd Petitioners as per circular P5 as there was  a  service 

already established called HMA service but due to the reasons stated above the Petitioners 

are not entitle to be absorbed into the said service. 

 
The above facts reveal that the recommendations of the National Salaries and Cardre 

Commission contained in the said circular No.01-21/2006 dated 26/07/2006 marked P8 by 

which the members of the 1st Petitioner Union were categorized under the salary category 

MN-1-2006 were made after consideration of facts placed before the National Salaries and 

Cadre Commission and not purely based on the interpretation of definitions of the relevant 

posts. The facts placed before the National Salaries and Cadre Commission are not placed 

before this court. In any event in judicial review proceedings this court can only consider the 

legality of a decision and not whether a decision is right or wrong. In Best Footwear 
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(pvt)Lltd., and Two Others  v Aboosally, former Minister of Labour & Vocational Training 

and Others [1997]2 Sri L R 137 F N. D. Jayasuriya, J held:  

 “The remedy by way of certiorari cannot be made use of to correct errors or to 

substitute a correct order for a wrong order. Judicial review is radically different 

from appeals. When hearing an appeal the Court is concerned with the merits of the 

decision under appeal. In judicial review the court is concerned with its legality. On 

appeal the question is right or wrong. On review, the question is lawful or unlawful. 

Instead of substituting its own decision for that of some other body as happens 

when an appeal is allowed, a court on review is concerned only with the question 

whether the act or order under attack should be allowed to stand or not.” 

Hence the impugned decision is based on facts placed before the National Salary and Cadre 

Commission this court cannot interfere in the said decision. As the Petitioners are not 

entitled to the relief prayed for in prayer (B) of the Petition the Petitioners are not entitled 

to the other relief prayed for in the Petition, in these circumstances this court dismisses this 

application without costs.  

 

Judge of the Court of Appeal 

 
D.S.C.Lecamwasam, J 
    I agree, 

Judge of the Court of Appeal 

 
 


