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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

---------------------------------------------------- 
 

Application for a mandate in the  nature of Writ of 

Certiorari in terms of Article 140 of the Constitution 

of the Democratic Socialist Republic of Sri Lanka. 

 

 Mahaweli Authority of Sri Lanka, 

 500, Sir T.B.Jayah Mawatha, 

 Colombo 10. 

      Petitioner 

 

C.A/WRIT/App/No. 784/2007   -Vs- 

1. Dr.Erwin Jayasuriya, 

Arbitrator, 

Arbitrators Chambers, 

Labour Department, 

Colombo 5. 

And five (05) others.  

     Respondents 

 

BEFORE   : S.SRISKANDARAJAH, J, 

     D.S.C.LECAMWASAM, J  

COUNSEL : Mahinda Ralapanawa for the Petitioner. 

 Ruwanthi H Gunaratne SC for the 2nd ,3rd and 6th  

Respondents. 

 Shymal A Collure for the 4th and 5th  Respondents. 

 Written Submissions  :   14.05.2009 (Petitioner) 
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     14.05.2009 (4th and 5th Respondents) 

     15.05.2009 (2nd and 3rd Respondent) 

Decided on   : 18.05.2010 

 

S.Sriskandarajah, J. 

The Petitioner  in this application is seeking a writ of certiorari to quash the Award  marked 

X of the 1st Respondent (Arbitrator) that salary allowance of  1/3 of the salary be paid to 4th 

and 5th Respondents in terms of the  Budget Circular No 79 of 1998. This award was made 

on a reference made by the Minister the 2nd Respondent under Section 4(1) of the Industrial 

Disputes Act in relation to a dispute between the Petitioner and the 4th and 5th Respondent.  

 

The dispute referred for settlement by arbitration is as follows: 

1. Whether Mr. W.I.Gunawardana who retired from the service  of the Mahaweli 

Authority of Sri Lanka is entitled to receive 1/3 of the salary payable to him in terms 

of the BD 356/166/159E  of Budget Circular No.79 of the General Treasury for 

performing duties of a foreign funded project under the World Food Distributing 

Scheme during the period from 29.09.1998 until the date of his retirement i.e 

06.05.2004 and if so ,to what quantum of payment he is entitled to; and 

2.  Whether Mrs. K.A.D.Mangalika Kuruppu who is in the service of the Mahaweli 

Authority of Sri Lanka is entitled to receive 1/3 of the salary payable to her in terms 

of the BD 356/166/159E of Budget Circular No.79 of the General Treasury for 

performing duties of a foreign funded project under the World Food Distributing 

Scheme during the period from 29.09.1998 up to 31.03.2005 and if so, to what 

quantum of payment he is entitled to. 

 

The Petitioner challenged the said award on the basis that the Arbitrator has failed to take 

in to consideration; that the provisions of the Circular No 79 is applicable only to persons 

who were selected  in terms of the circular after considering their applications. In this case 

the 4th and 5th Respondents have neither applied under the said Circular nor were they 

appointed or seconded in terms of the said circular. 
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The said Circular No. 79 titled ‘Recruitment of Staff of the Foreign Funded Projects and their 

Salaries’ in paragraph 3.3 reads as follows: 

These salaries should apply to officers recruited from out side the public service. Public 

servants who come on secondment basis are entitled   only to one third the salary of the 

substantial post. However officers who opt to come on no pay leave basis are entitled to 

above salary scales provided they are entitled to get no pay leave in terms of the provisions 

of the Establishment Code.  

 

The fact revels that the 4th and 5th Respondents in addition to their normal duties in the 

Petitioner Authority discharged duties in relation to the World Food Program from July 

1998.It has to be noted that the World Food programme concerning assistance to settlers in 

the Uda Walawe Project was a foreign funded project and it was to be operated by the 

Petitioner Authority on behalf of the Government of Sri Lanka represented by the Ministry 

of Mahavali Development. In this background the 4th and 5th Respondent, who had been 

employees of the Petitioner Authority were appointed to the food distributing programme 

under the United Nations funded programme with the concurrence of the representative in 

Sri Lanka of UN Food Distributing scheme Mr.Sharma. If the contention of the Petitioner is 

that the food distribution programme is part of the Petitioner Authority’s function and the 

duties performed by the 4th and 5th Respondents had been performed in the capacity as 

employees of the Petitioner Authority then it is not necessary for the Petitioner Authority to 

get the concurrence of the UN Representative. 

 

The Arbitrator has correctly arrived at the conclusion that the World Food Distribution 

Programme of the UN is a separate programme and the Petitioner Authority was its 

implementing agency. The 4th and 5th Respondents were performing functions in relation to 

this programme after they were appointed to perform these functions.  

 

Under the above circumstances there is no illegality in the award of the Arbitrator marked 

X. It is settle law that in judicial review the court is concerned with its legality  and it cannot 
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substitute its decision to some other body; Kamal Hassan v Fairline Garmans 1990 (1) Sri L 

R 394 at 405.  Hence this court dismisses this application without costs. 

 

 

Jude of the Court of Appeal 

D.S.C.Lecamwasam, J 

    I agree, 

Jude of the Court of Appeal 

 


