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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

----------------------------------------------------- 
 

In the matter of an application for the issue of a 

mandate in the nature of a writ of Certiorari under 

Article 140 of the Constitution of Sri Lanka. 

 

 The Maharajah   Organization Limited, 

 146,Dawson Street, Colombo 2. 
            

          Petitioner 

 

C.A/WRIT/App/No. 942/2006  -Vs- 

1. V. Sukumaran,  

10A, Wijesiriwardane Road, 

Mount Lavinia. 

And five (05) Others. 

     Respondents 

 
 

BEFORE   : S.SRISKANDARAJAH, J, 

     D.S.C.LECAMWASAM, J  

COUNSEL : Gomin Dayasiri with Mrs.Jinadasa for the Petitioner. 

 N.D.R.Casie Chetty for the 1st Respondent 

 Viveka Siriwardena SSCfor the 4th ,5th and 6th 

Respondents.  

Argued on   :            20.07.2009 and 04.08.2009. 

Written Submissions  :   10.09.2009 (Petitioner) 

     02.09.2009(Respondents) 

Decided on   : 12.05.2010 
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S.Sriskandarajah, J. 

The 4th Respondent the Minister of Labour Relations & Foreign Employment by an order 

dated 30.11.2004 referred an industrial dispute between the 1st Respondent and the 

Petitioner for arbitration in respect of the matters specified in the statement of the 

Commissioner of Labour the 2nd Respondent dated 10.11.2004. The matter in dispute as 

stated in the statement was, whether change of the designated post of Mr.V.Sukumaran  as 

Premises Manager  at the time of transferring him to Harrisons Chemicals (Pvt) Limited with 

effect from 11.03.2002 is contrary to the conditions of his original letter of appointment as 

“Manager Treasury”  by the Maharajah Organization Limited is justified and if not, to what 

relief he is entitled. The learned arbitrator the 3rd Respondent made the award dated 

14.02.2006 and awarded compensation in a sum of Rs.9,920,886/= to the 1st Respondent. 

 

The Petitioner in this application has sought a writ of certiorari to quash the said award 

dated 14.02.2006. The Petitioner contended that the arbitrator had not confined his 

analysis to whether change of the designated post of the 1st Respondent  as Premises 

Manager  at the time of transferring him to Harrisons Chemicals (Pvt) Limited with effect 

from 11.03.2002 is justified which was the only dispute referred to be adjudicated upon. 

But the Arbitrator had made pronouncements and determinations on the transfer of the 1st 

Respondent and matters relating thereto. Such as whether or not the Company to which 

the 1st Respondent was transferred belongs to the Maharajah Group, which were not 

matters within his preview to determine and in respect of which he did not have any 

jurisdiction to adjudicate upon. The Petitioner further contended that the learned 

Arbitrator had failed and/or neglected to appreciate that the 1st Respondent resigned from 

his employment with effect from 15.01.2004 and reason for his  resignation as referred to in 

evidence  was not due to the change of his designation but as (a) he was not satisfied with 

the quantum of the salary increase given to him and (b) the monthly petrol allowance was 

not increased. As such the award of relief of Rs.9.920,886/= calculated taking into account a 

period of seven years and 6 months as service up to 55 years of age, without considering 

inter alia, the fact that (a) the 1st Respondent has resigned from the service of the Petitioner 
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company as far back as 15.01.2004 and (b) relief if any is due can be granted only on the 

issue of the change of designation. As such there is an error in the face of the record. 

 

The learned counsel for the Petitioner at the time of argument did not pursue his objection 

that the 4th Respondent’s revocation of the reference made on 30.10.2002  and making a 

fresh reference appointing the 3rd Respondent Mr.T.Piyasoma as the arbitrator to 

determine the same issue is illegal, when it was brought to his notice that the 1st Arbitrator 

appointed by the reference made on 30.10.2002 declined to act as an arbitrator and that is 

why the Minister made the 2nd reference appointing the 3rd Respondent as arbitrator. 

 

The learned Counsel of the Petitioners main challenge to the said arbitration award is that 

the compensation awarded is excessive. He contended that the 1st Respondent had been 

awarded compensation for a period of seven years and six months (i.e from 11.03.2002 to 

12.09.2002). The 1st Respondent resigned in January 2005 after serving the company and 

this fact was not disputed.  Nevertheless the 1st Respondent has been awarded 

compensation as from March 2002 to September 2009 although his services with the 

Petitioner Company ended by resignation on his part on or about January 2005. 

 

The 1st Respondent was appointed by the Petitioner as a Treasury Manager to the Petitioner 

Company by an appointment letter dated 24.03.1993. The said letter described the said 

post as follows; ‘Classification Manager Treasury: The employee shall perform such duties 

within the above category as the employer may assign him from time to time.’  The 1st 

Respondent was recruited to this post considering his qualification, training and experience 

in financial matters. The Petitioner submitted that he was transferred on 11.03.2003 to the 

post of Premises Manager to a factory belonging to Harrisons Chemicals (Pvt) Ltd situated in 

Ja Ela. The main function and duties attached to this post is the building maintenance of the 

factory site and this function is normally included in the functions of a civil engineer.  

Therefore the Petitioner contended that this transfer is contrary to the terms and 

conditions of the contract of employment. The 1st Respondent complied with the transfer 

order and complained of the breach of the terms and conditions of the contract of 

employment.  
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This dispute was referred by the  4th Respondent  for arbitration by his order dated 

30.10.2002. The matter in dispute as stated in the statement was, whether change of the 

designated post of Mr.V.Sukumaran  as Premises Manager  at the time of transferring him 

to Harrisons Chemicals (Pvt) Limited with effect from 11.03.2002 is contrary to the 

conditions of his original letter of appointment as “Manager Treasury”  by the Maharajah 

Organization Limited is justified and if not, to what relief he is entitled. The conclusion of 

the said arbitration took substantial time due to the fact that the 1st arbitrator appointed 

decline to hear the arbitration after the Court of Appeal reversed his order made on a 

preliminary objection and issued a mandamus to hear and conclude the arbitration. In view 

of this the 4th Respondent has to withdraw the 1st reference and made another reference 

appointing the 3rd Respondent as arbitrator. In the mean time the 1st Respondent submitted 

his resignation by his letter dated 13th December 2004 where he stated: 

 

“I accepted my last transfer order  to Harrisons Chemicals (Pvt) Ltd with effect from 11
th

 March 2002 

under protest, due to change of designation and scope of work in infringement  to Clause 1 of my 

letter of Employment dated 24
th

 March 1993. 

 

Subsequent to this transfer, despite several written request ,my monthly petrol allowance was not 

increased to cover the official travelling between my residence in Mount Lavinia and  work place in 

Ekala Ja-ela. 

 

Also, against annual salary increments given to executives of the company, I was awarded only the 

following sums for the last 03 financial years: 

 

2001/2002 – 3.33%, 2002/2003 –0% and 2003/2004 – 0%  

A complaint lodged by me on the above subject with the Industrial Dispute Division of the Labour 

Department on 23
rd

 April 2002, culminated on 30
th

 August 2004 with a ruling given in my favour by 

the Court of Appeal. The matter has now been transferred back to Labour Department for an 

equitable award by arbitration. So that it is time that I cease employment with the company and not 

to go through with these cited grievances any longer. 

…………” 

The Petitioner contended that though the 1st  Respondent protested against the 

appointment  of “Premises  Manager” he continued to hold that position from 05.03.2002 
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upto 15th January 2005. In fact at the time he was appointed as Premises Manager there 

was no reduction in salary. He complained about his designation  and the matter was 

referred to arbitration but he continued to serve in that position  until he voluntarily 

resigned nearly three  years later. It is a major error in law that the learned arbitrator has 

given compensation to the 1st Respondent from the date of his voluntary resignation to the 

date of his retirement (at the age of 55 years) without appreciating that the 1st Respondent 

has voluntarily resigned from the services of the Petitioner. 

 

Irwin Jayasuriya  in his book titled ‘THE CONCEPT OF MISCONDUCT IN THE TERMINATION 

OF EMPLOYMENT’ at page 90 states as follows: 

 

“Constructive termination of employment, both in theory and practice, involves certain 

fundamental principles. Firstly, where the employer refuses to pay the legitimately due 

salary to the employee or where the salary is reduced or with held without any reasons 

being given, the employer causes a fundamental breach of the contract, and in such 

situations, the employee can treat the contract as determined. The second situation is 

where the employer unilaterally varies the terms of the employment. The third situation is 

where the employer unilaterally demotes the employee in grade or service.” 

 

The unreasonable conduct of an employer or harassment some times leads to resignation of 

employee in frustration this is commonly known as constructive resignation. The 

resignation letter of the 1st Respondent amply demonstrates that he submitted his 

resignation not on a voluntary basis but on frustration. He has given reasons for his 

resignation one is that the dispute arisen from his transfer was not resolved and the 

arbitration in that dispute is prolonging, the other is that his petrol allowance and the due 

salary increase were also not given to him. In these circumstances there is no error in the 

award extending the compensation from the date of his resignation to the date of his 

retirement as the learned arbitrator has not considered the resignation of the 1st 

Respondent as voluntary.  
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On the 1st issue whether change of the designated post of the 1st Respondent  as Premises 

Manager  at the time of transferring him to Harrisons Chemicals (Pvt) Limited with effect 

from 11.03.2002 is justified was extensively dealt with by the arbitrator. And after 

considering the qualification and experience of the 1st Respondent in the financial field and 

the terms embodied in the letter of appointment the arbitrator had come to the conclusion 

that the change of the designated post of the 1st Respondent  as Premises Manager  at the 

time of transferring him to Harrisons Chemicals (Pvt) Limited is contrary  to the conditions 

of his  letter of appointment A1.  

 

It is settle law that in judicial review the court is concerned with its legality  and it cannot 

substitute its decision to some other body; Kamal Hassan v Fairline Garmans 1990 (1) Sri L R 

394 at 405. Hence the finding of fact by the arbitrator in his award that the transfer of the 

1st Respondent is contrary to the condition of the letter of appointment in the given 

circumstances is legal and cannot be interfered with. On the question of the non 

consideration of the resignation of the 1st respondent by the arbitrator in the award as I 

have already discussed the said resignation is not a voluntary resignation but it is a 

constructive resignation therefore the non consideration of the said resignation will not 

cause any impact on the outcome of the said award or the computation of the 

compensation. Finally the Petitioner complained that the arbitrator has relied on the 

computation of compensation submitted by the 1st Respondent with his written submission 

and this has caused prejudice to the Petitioner as the Petitioner has not got an opportunity 

to counter the said computation. The said computation has not contained any disputed 

facts further the Petitioner has not shown even in this application that the arbitrator got 

misled by the said computation. In these circumstances this court is not inclined to interfere 

with the arbitration award dated 14.02.2006. The application of the Petitioner is dismissed 

without costs. 

Judge of the Court of Appeal 

D.S.C.Lecamwasam, J  

    I agree, 

       Judge of the Court of Appeal 


