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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF  SRI LANKA 

------------------------------------------------- 

 

In the matter of an application for a Writ of Certiorari 

and/or Mandamus. 

  

      Mrs.P.D.Dayawathi, 

      “ Vedanivesa” 

      Kirale Hena, 

      Parape, Rambukkana. 

       

  Petitioner 

 

C.A/WRIT/App/No. 587/2007  -Vs- 

The People’s Bank, 

No 75, Sir Chittampalam A Gardiner Mawatha, 

Colombo 01. 

 And four (04) others. 

       

    Respondents 

 

BEFORE   : S.SRISKANDARAJAH, J, (P.CA (acting)) 

COUNSEL   : N.R.M.Daluwatte, PC for the Petitioner. 

 Dias Abeysinghe, for the Respondents.  

Argued on   :           11.11.2009 & 08.02.2010 

Decided on   :  10.05.2010 
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S.Sriskandarajah, J. 
 
The Petitioner’s husband D.Siriwediya owned and possessed the property in dispute. Under 

and by virtue of Deed of Transfer No. 14835 dated 28.03.2001attested  by S.W.K. Hapuwatte, 

N.P, the said D.Siriwediya sold and transferred the said  land and premises  to one E.M.T.A. 

Ekanayake for a sum of Rs.1000,000/- , subject to the condition that the said E.M.T.A. 

Ekanayake would re- transfer the said land and premises to the said D.Siriwediya if the said 

sum of Rs.1000,000/-, together with interest thereon as specified in the said Deed of Transfer, 

was repaid within a period of 6 months. The said D.Siriwediya failed to repay the said moneys 

within 6 months and accordingly the said E.M.T.A.Ekanayake continued to be the owner of 

the said land and premises.  E.M.T.A.Ekanayake thereafter sold and transferred the said 

property to the 4th Respondent by deed of transfer No. 16018 dated 04.09.2002 and attested 

by S.W.K. Hapuwatte N.P.   

 
D.Siriwediya made an application on 07.10.2002 to the People ‘s Bank under Section 71 of the 

Finance Act No.11 of 1963, as amended, for the redemption of the afore said land and 

premises. On 09.05.2003 D.Siriwediya died and there after his wife, the Petitioner, was 

substituted in his place as applicant to maintain the said application. 

 
The Inquiry was commenced before Mrs.S.Rambukptha, Attorney at Law after her retirement 

from employment the 1st Respondent Bank appointed the 3rd Respondent the Senior Legal 

Officer to continue and conclude the said inquiry. The 3rd Respondent at the conclusion of the 

inquiry made a recommendation dated 08.11.2006 whereby she recommended that the 1st 

Respondent bank to make a determination not to acquire the land in question and dismiss the 

said application dated 07.10.2002  on the ground that the income qualification which is a 

mandatory requirement in terms of Section 71(2)( C) of the Finance Act No.11 of 1963 as 

amended by Act No 36 of 2000 was not satisfied. The 1st Respondent submitted that the 

evidence led at the said inquiry and in particular the oral testimony  of the Petitioner revealed 

that the annual average statutory income  of the Petitioner and her family  members for three 

years  immediately preceding the date of the said application dated 07.10.2002 to the 1st 

Respondent Bank exceeded Rs. 100,000/-. In these circumstances the Petitioner is not 
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entitled to the redemption of the said premises by the Bank in terms of Section 71 of the 

Finance Act No.11 of 1963 as amended by Act No 36 of 2000. 

 

The Petitioner’s Attorney at Law by his letter dated 02.12.2006 made a request  to the 1st 

Respondent Bank that the recommendation of the inquiring officer dated 08.11.2006  be 

ignored and the said land an premises  be taken over by the Bank or in the alternative to hold 

a fresh inquiry.  This request was turned down by the Bank  by its letter dated 26.03.2007. 

 
The Petitioner in this application is seeking a writ of certiorari to quash the recommendation 

dated 08.11.2006 and the decision not to reconsider the recommendation dated 26.03.2007.  

 
The Petitioner challenges the aforesaid recommendation and the decision on three grounds. 

Firstly that the inquiring officer has no jurisdiction to her the application as the said inquiring 

officer was not appointed by the Judicial Service Commission, Secondly that the inquiring 

officer who made the final recommendation has heard only a part of the inquiry. Thirdly the 

facts of the case do not warrant such a recommendation.  

 

In relation to the first ground of objection the Petitioner contended that the Finance 

Amendment Act, enacted in 1963 has given judicial power to the inquiring officer since that 

officer considers the rights and duties of both the applicant and the present owner and makes 

an order affecting their rights and obligations. As at 1963 all the authorities exercising judicial 

functions had been appointed by the Judicial Service Commission and those appointment 

made by any other authority other than the Judicial Service Commission was made invalid. 

The Petitioner supported his contention with the judgements in Senadheera v The Bribery 

Commissioner 63 N.L.R 313 and  Jainulabdeen v Denina Umma 64 NLR 419. 

 
 
In  Senadheera v The Bribery Commissioner the Court held: 

“The power given to the Bribery Tribunal by section 66 (1) of the Bribery Act, No. 11 of 
1954 (as amended by Act No. 40 of 1958) to convict, fine and imprison persons 
charged before it is unconstitutional inasmuch as such power, being exclusively a 
judicial power, can be exercised only by a judicial officer appointed by the Judicial 
Service Commission in terms of section 55 of the Ceylon (Constitution) Order in 
Council, 1946. The members of a Bribery Tribunal were not so appointed, having been 
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appointed by the Governor-General on the advice of the Minister of Justice in 
terms of amended section 41 of the Bribery Act.” 

 
In Jainulabdeen v Denina Umma the Court held: 

“The office of Quazi is a judicial office, and the proper authority to make appointments 
to such an office is the Judicial Service Commission as provided by section 55 of the 
Constitution Order in Council, and not the Minister as provided by sections 12 (1) and 
14 of the Muslim Marriage and Divorce Act. Accordingly, an order for maintenance 
made under section 47 of the Muslim Marriage and Divorce Act by a person or 
persons who were appointed to such office by the Minister and not by the Judicial 
Service Commission has no legal validity.” 

 
The above judgements deals with persons exercising judicial power and the Court held that a 

person exercising these powers has to be appointed by the Judicial Service Commission. But 

the powers of an inquirer in relation to the redemption of the property under Section 71 of 

the Finance Act No 11 of 1963 as amended is not in anyway connected to or concern with the 

rights and duties of the applicant or the owner in relation to the property. As such he is not 

performing a judicial power. Section 71 of the Finance Act, No. 11 of 1963 as amended by 

Finance (Amendment) Act, No. 36 of 2000 reads as follows: 

 71. (1)…… 
            (a)…. 
           (b)…. 
           ( c )….. 
                    (d)…. 

71 (2)… 
        (a)…. 
        (b)…. 
        (c ) unless the Bank is satisfied; 
 

(i) in the case of an application made by the original owner, that the 
annual average statutory income of the original owner and the other 
members of the family of which he is the head ; or 

(ii) in the case of an application made by the spouse or any descendant of 
the original owner, 

that the annual average statutory income of such spouse and the other 
descendants of the original owner, computed under the provisions of the 
written law relating to the imposition of income tax for the three years 
immediately preceding the date on which the application was made by such 
original owner, spouse or descendant, as the case may be. does not exceed 
one hundred thousand rupees " 
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(3) The question whether any premises which the Bank is authorized to acquire 
under this part of this Act should or should not  be acquired shall be determined by 
the Bank and every such determination  of the Bank shall be final  and conclusive and 
shall not be called in question in any court.…. 

(3)A. for the purposes of making a determination under subsection (3), the Bank shall 
cause an inquiry to be held into the application by an inquiring officer appointed by 
the Bank. The inquiring officer appointed by the Bank shall give the owner of the 
premises to which the application relates and the person making the application, an 
opportunity of being heard either in person or by an agent authorized in that behalf, 
and shall have all the powers of a District Court"  

 (a) to summon and compel the attendance of witnesses;  
(b) to compel the production of documents ; and 
(c) to administer any oath or affirmation to witnesses.". 

 
The inquiring officer’s function is to hold an inquiry only to make a recommendation to the 

Bank for the Bank to make a determination under subsection (3). This determination is to 

ascertain the qualification of the applicant to enjoy the benefit provided under the said law. 

The inquiring officer is not determining the rights of parties in relation to the property that is 

sought to be redeemed. Therefore the above authorities are not applicable to this case and 

the submissions of the learned Presidential Council that the Inquiring officer Under Section 

71(3)A has to be appointed by the Judicial Service Commission has no merit.  

 

The second submission of the learned Presidential Council for the Petitioner is that the 

inquiring officer who made the final recommendation has heard only a part of the inquiry and 

therefore the recommendation made by her is bad in law. The 1st Respondent submitted that 

the inquiry commenced before Mrs.S.Rambukptha, Attorney at Law and as she retired from 

service the 1st Respondent Bank appointed the 3rd Respondent the Senior Legal Officer to 

continue and conclude the said inquiry. The 3rd Respondent at the conclusion of the inquiry 

made the recommendation dated 08.11.2006. 

 

In Kundanmals Industries Ltd v Wimalasena Commissioner of Labour and Others [2001] 3 

Sri.L.R 229 J.A.N.De Silva P/CA (as he then was) held: 

“I see no serious objection to the Head of the Department taking a final decision 

having considered the evidence recorded and documents available to him on the 
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question that has to be decided. In the circumstances I state that there is no merit 

in this submission. There is no material available to establish that the 1st respondent 

mechanically adopted the recommendations without giving his mind to the evidence 

and documents. The power to delegate hearing under the Termination of Employment 

of Workman Act was considered and accepted in the case of Nagalingam v. Laxman 

de Mel(5). “ 

 

In Nagalingam v Lakshman de Mel , Commissioner of Labour 78 N.L.R 231, 

Sharvananda J with Tennekoon, C.J and Gunasekara J agreeing held: 

 “Mr.Jayawardena, appearing for the Petitioner, urged two grounds in support of his 

application. 

One ground was that the inquiry in to the 3rd respondent’s application under section 2 

of the Act was conducted by the 2nd Respondent and that in the premises the 1st 

respondent had no jurisdiction to make the order complained of. Section 12 of the Act 

provides that the commissioner shall have power to hold  such inquiries as he may 

consider necessary for the purposes of the Act. Section 11(2) authorises the 

commissioner to delegate to any officer of the Labour Department any power, 

function or duty conferred or imposed on him under the Act. Hence, it was lawful for 

the Commissioner to have delegated to his assistant, the 2nd Respondent, the function 

of holding the inquiry into the 3rd respondent’s application. The ultimate order dated 

28th March, 1974,(P12) , though it has gone under the hand of the 1st respondent, was 

in fact, as a perusal of the original record disclosed, made on the recommendation of 

the 2nd Respondent. In the circumstances, there is no substance in this objection. In 

fact, the Counsel for the petitioner, when it was pointed out to him that the order only 

embodied the decision of the 2nd Respondent, did not press the matter further,” 

 

The determination under Section 71(3)A is made by the Bank but to arrive at a decision the 

said Section empowers the Bank to appoint an inquiring officer. In the instant case even 

though the inquiry commenced by one inquiring officer the 2nd inquiring officer who made 

the recommendation also had heard a substantial part of the inquiry. In addition the 

recommendation of the 2nd inquiring officer was submitted to the bank with the proceedings 
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and documents for the Bank to make the determination under Section 71(3)A of the said 

Law, therefore the determination is not in violation of the principle of "he who hears must 

decide" and hence the second submission of the learned Counsel for the Petitioner too has no 

merit.  

 

The third submission of the Counsel for the Petitioner is that the evidence led in the inquiry 

does not support the determination namely; that the annual average statutory income  of the 

Petitioner and her family  members for three years  immediately preceding the date of the 

said application dated 07.10.2002 exceeded Rs. 100,000/-. The 1st Respondent submitted that 

the evidence led at the said inquiry   and specially the oral testimony  of the Petitioner 

revealed that the annual average statutory income  of the Petitioner and her family  members 

for three years  immediately preceding the date of the said application dated 07.10.2002 to 

the 1st Respondent Bank exceeded Rs. 100,000/-. The income qualification is a mandatory 

requirement in terms of Section 71(2)( C) of the Finance Act No.11 of 1963 as amended by Act 

No 36 of 2000 and as the Petitioner has not satisfied the said requirement the application of 

the Petitioner was dismissed. The Petitioner contended that her income in relation to the 

rubber property is Rs.7000/- per month but when expenses such as tapper’s wages, smoke 

room expenses, transport of manufactured sheets to the rubber dealers are paid there is vary 

little left. But in her evidence she has not stated the expenses. The inquirer has analysed the 

evidence led and has come to the above finding and one cannot say that there is no evidence 

to come to that finding. As this proceedings is a judicial review proceedings this Court can 

only consider the legality of the order made by the 1st Respondent. The correctness of the 

order (whether the order is right or wrong) cannot be considered by this Court as this is not 

an appeal.  

In R. v. Deputy Industrial Injuries Commissioner ex parte Moore - [1965] I All E.R. 81 at page 84 

Diplock, L.J., held: 

“The requirement that a person exercising quasi-judicial functions must base his decision on 

evidence means no more than that it must be based on material which tends logically to show 

the existence or non-existence of facts relevant to the issue to be determined, or to show the 
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likelihood or unlikelihood of the occurrence of some future event the occurrence of which 

would be relevant. It means that he must not spin a coin or consult an astrologer; but he may 

take into account any material which, as a matter of reason, has some probative value in the 

sense mentioned above. If it is capable of having any probative value, the weight to be 

attached to it is a matter for the person to whom Parliament has entrusted the responsibility 

of deciding the issue. The supervisory jurisdiction of the High Court does not entitle it to 

usurp this responsibility and to substitute its own view for his." 

For the above reasons this court dismisses this application without costs. 

 

 

Judge of the Court of Appeal 


