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S.Sriskandarajah, J. 

The Petitioner in this application has sought a writ of certiorari to quash the order of the 1st 

to 3rd Respondents (the Chairman and the members of the Administrative Appeals Tribunal) 

affirming the decision of the Public Service Commission to terminate the services of the 

Petitioner. He has also sought a writ of Certiorari to quash the order of the 4th to 13th 

Respondents (the Chairman and the members of the Public Service Commission) to 

terminate the services of the Petitioner and a mandamus directing them to reinstate the 

Petitioner. 

 

At the stage of argument the Counsel for the Petitioner restricted the Petitioners relief only 

to prayer (b) of the Petition namely: a writ of certiorari to quash the order of the 1st to 3rd 

Respondents affirming the decision of the Public Service Commission to terminate the 

services of the Petitioner. 

 

The Petitioner’s challenge to the order of the Administrative Appeals Tribunal (AAT)  

marked P9 is two fold one is that the AAT  has failed to furnish any reason to affirm the 

decision of the Public Service Commission (PSC) and the second is that the AAT has not 

considered the disproportionality of the order of the PSC and merely accepted  the decision 

of the PSC. 

 

It is common ground that the Petitioner was charged in the Magistrate’s Court of Dambulla 

for criminal misappropriation under Section 403 of the Penal Code for allegedly 

misappropriating the sum of Rs.107,000/- which was the sale proceeds of the three-wheeler 

of one Henry Paul. In the Magistrate’s Court the Petitioner offered to pay Rs.90,000/- in 

three instalments and hence he was dealt with under Section 306 of the Penal Code and the 

proceedings was concluded.  

 

The Establishment Code which governs the disciplinary procedure of Public Servants under 

Chapter XLVIII Section 28 deals with the disciplinary action against a public officer in view of 

orders issued against him by a Court of Law. It provides that if an officer is convicted by a 
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Court of Law (28.2 Conviction for the purpose of this rules includes warning and discharge 

or conditional discharge under Section 306 of the Code of Criminal Procedure Act No 15 of 

1979.) that court will report the 

 facts to the disciplinary authority with a certified copy of the proceedings. On receipt of this 

report (28:3) the Disciplinary Authority may, where the department has not held a formal 

disciplinary inquiry or where the disciplinary proceedings are not contemplated, against the 

officer regarding the incident concerned, make a disciplinary order against a relevant officer 

without holding a formal disciplinary inquiry, taking into consideration the findings of the 

Court. 

 

The above provisions of the Establishment Code has given a discretion to the disciplinary 

authority (in this case the Public Service Commission) to make a disciplinary order against 

an officer where the department has not held a formal disciplinary inquiry or where the 

disciplinary proceedings are not contemplated. But when the Department has held a 

disciplinary inquiry the disciplinary authority has no discretion but to rely on the disciplinary 

inquiry to make a disciplinary order and it cannot rely on the conviction of the Court to 

make a disciplinary order. 

 

The Petitioner in his appeal dated 22.08.2006 to the AAT has made several allegations 

against the finding of guilt by the inquiring officer to the Charges 1 and 2. The 6th charge to 

which the Petitioner was found guilty was a consequential charge to the 1st and 2nd Charge. 

The Petitioner complained that the virtual complainant Henry Paul after giving evidence in 

chief was not available for cross-examination by the Petitioner to test the veracity of his 

evidence. Further the Petitioner complained that the daughter of the virtual complainant to 

whom the Petitioner claimed that the sale proceeds of the three-wheeler was handed over 

was not called as a witness even though her name appeared in the list of witnesses.   The 

Petitioner complained that with these infirmities among others the inquiring officer could 

not have found him guilty to the charges 1,2 and 6. But the inquiring officer found him 

guilty to the said charges. Based on this finding the PSC made the said disciplinary order. In 

an appeal the appellate tribunal is bound to consider the legality  and the merits of the 
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order. The AAT in its order dated 06.03.2007 has not considered the merits of the order. It 

stated after narrating the facts: 

 

 

“that he was charged in the Magistrate’s court where he pleaded guilty. Thereafter a 

disciplinary inquiry was conducted against him where he was once again found guilty 

of selling the three-wheeler after hiring it, and thus also bringing the Public service 

into disrepute. On being found guilty he was dismissed from service. We have gone 

through the relevant material very carefully and find nothing to disturb the findings 

of the Public Service Commission. The decision of the Public Service Commission is 

correct. In the circumstances we have no alternative but to dismiss this appeal.” 

 

The AAT observed that the decision of the Public Service Commission is correct but it has 

not given any reasons to its finding.  In the light of the allegation that was made to the AAT 

by the Petitioner that the charges against him were not proved in the inquiry it is incumbent 

on the part of the Appeal Tribunal to consider the merits of this allegation.  It appears from 

the order of the AAT that it has given more weight to the conviction of the Petitioner in the 

Magistrate’s Court. But it has not given its mind to the facts that have to be proved to find 

the accused guilty in the inquiry. As I have observed above the AAT as an appellate body has 

a duty to consider not only the legality (legal or illegal) of the order of the PSC but also its 

merits (right or wrong). In the absence of any reasons to the findings of the AAT, the only 

conclusion that can be arrived at is that there is no reason to come to that conclusion.   In 

the above circumstances I setaside the order of the AAT made on 06.03.2007 and direct the 

AAT to re consider the appeal of the Petitioner dated 22.08.2006. Application for a writ of 

certiorari is allowed without costs. 

 

Judge of the Court of Appeal  


