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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 
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---------------------------------------------------------- 
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Constitution of the Democratic Socialist Republic of Sri 

Lanka.    
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S.Sriskandarajah, J. 

The Petitioner was appointed on the 1st April 2002 as a Lecturer (Probationary) in the 

Faculty of Medicine of the 1st Respondent University. The Petitioner submitted that the 27th 

Respondent initiated several research projects on filarial endemic in the Southern Province 

of Sri Lanka. She obtained funds for the said research project from the government and 

international donors. For this research, field workers were selected and trained. The 

Petitioner assisted the 27th Respondent in the said research. The Petitioner’s function was 

to analyze the samples that were collected and brought to the laboratory by the field 

assistance. The Petitioner submitted that he has given priority to the analyses of the 

samples and has not given specific attention to the financial and administrative 

responsibilities. The Petitioner submitted that he and other Lecturers used to hand over the 

bills collected from the field assistance to the 27th Respondent in the manner prescribed by 

her. He further submitted that he was not advised or questioned by the 27th Respondent or 

any other administrative officer in respect of the expenditure handled by him.   

 

On 19.10.2004 the 27th Respondent informed the 2nd Respondent who was the immediate 

supervisor of her that she had detected some financial misappropriation in the bills 

submitted by the Petitioner. The 2nd Respondent forwarded the said complaint to the then 

Vice Chancellor Professor Ranjith Senaratne who ordered an audit inquiry. The report of the 

audit inquiry conducted by the internal auditor of the University was considered by the 

Council and the Council decided to issue a charge sheet against the Petitioner. Since the 

explanation tendered by the Petitioner was not satisfactory the Council decided to conduct 

a formal inquiry against the Petitioner. At the conclusion of the inquiry the inquiring officer 

exonerated the Petitioner from all the charges and submitted a report to the Council on 

10.05.2007. The Council considered the said report at its 253rd meeting and after 

considering the evidence against the Petitioner decided in terms of Section 12.1 of the 

University Grants Commission & Higher Educational Institutions Establishments Code to 

revise the Inquiry officer’s findings and found the Petitioner guilty to the charges 1,2,5 and 

6. It has also decided to terminate the Petitioners service. This decision was communicated 

to the Petitioner by the letter dated 15.05.2007 (P23). 
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The Petitioner contended that the charges issued to the Petitioner were not approved by 

the Governing Council as it is the disciplinary authority of the Petitioner. He further 

contended that the decision to terminate the services of the Petitioner by the Governing 

Council of the 1st Respondent University is contrary to the findings of the 26th Respondent 

(Inquiring officer) and the said decision is unreasonable and it cannot be justified as the 

charges were not proved at the disciplinary inquiry. In the above circumstances the 

Petitioner in this application is seeking a writ of certiorari to quash the statement of charges 

marked P13 and the decision to terminate his service contained in P23 and P23A. 

 

The Respondents contended that the Petitioner cannot challenge the validity of the charge 

sheet at this late stage as he has acquiesced. He has replied to the charge and defended 

himself and participated in the inquiry without raising any objection to the validity of the 

charge sheet.  

 

The Petitioner’s contention is that the disciplinary authority of the Petitioner is the 

Governing Council of the 1st Respondent University. The exercise of the disciplinary powers 

or the field of disciplinary action is not confine merely to the passing by the appointing 

authority of an ultimate order imposing disciplinary punishment against the employee. It 

extends even to the very initiation of disciplinary action against an employee by framing 

charges against him and holding, or directing the holding of an inquiry into those charges. 

The framings of charges, the holding of an inquiry into them, the suspension of the 

employee during the inquiry, the notice to show cause, are all steps in the exercise of the 

disciplinary powers. These steps must be taken by the disciplinary authority and not by a 

delegate of that authority; Shardul Singh v State of Madhya Pradesh 1986 (Vol 53) 193 at 

195. In this application the Petitioner pleaded in his affidavit filed in this court that he 

received a statement of charge sheet on 1st September 2005 issued under the signature of 

the 2nd Respondent’s predecessor (Vice-Chancellor) dated 18th August 2005. A plain reading 

of the 1st paragraph of the statement of charges (P13) confirms that the charges/charge 

sheet was not approved by the Governing Council of the 1st Respondent University. It is 

evident by the statement in the said charge sheet that the Petitioner was requested by the 
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Vice-Chancellor to forward his reply to the charges within 14 days as directed by the 

Governing Council. In reply to these pleadings in the Petition the 2nd Respondent in his 

objection merely stated that at the 231st Council meeting the Council approved the decision 

to issue a charge sheet. Placing the charge sheet before the Governing Council is within the 

knowledge of the Council. When it is challenged it is the duty of the Respondent to prove 

the same to the satisfaction of the Court. The said Respondent has not annexed the minutes 

of the 231st Council meeting. This statement of the Respondent in the affidavit filed in this 

court only states that the decision to issue charges was approved by the Governing Council 

but this does not indicate that the charges were in fact place before the Council for 

approval. The Council could not have approved any charges that were not placed before it. 

It is common ground that the Council is the proper disciplinary authority in terms of the 

University Act No 16 of 1970 and the Council has not delegated its disciplinary authority to 

the Vice Chancellor. Jinasena v University of Colombo and others (2005) 3 Sri L R 9 at 12 the 

Supreme Court in appeal set aside the Judgement of the Court of Appeal which contains the 

finding: 

“There is no specific provision in the Universities Act or Rules or Regulations in the 

University Establishment Code, requesting a charge sheet to be approved by the Council of 

the University. When the Councils decide, it is the duty and function of the 2nd Respondent 

Vice Chancellor to give effect to such a decision. The issuance of the Charge sheet is 

consequence to such decision of the Council”   

The Supreme Court held: 

“  the document P9 being the charge sheet  commence with the paragraph which 

reads as follows; “The  Council having considered  all relevant material and the 

findings  consequent upon investigations, has now decided to issue with the 

statement of charges to direct you to show cause why disciplinary action should not 

be taken  against you…” is basically without foundation since even in the disputed 

minute the council has not made a decision  to frame charges against the Petitioner. 

It merely records that the Petitioner be placed under interdiction and “that the legal 

procedure required in this connection should be followed. The Council could not 

have approved any charges that were not submitted to it. 
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 In the circumstances we are of the view that the statement in P9 and  

P10 as to approval by the Council are not supported   by the available material. The 

Council is the proper disciplinary authority in terms of the second proviso to Section 

75 of the Universities Act No.16 of 1970(A). The Petitioner has adduced evidence to 

establish that a previous delegation of such disciplinary authority to the Vice 

Chancellor had been withdrawn by the Council. This evidence is not disputed. In the 

circumstances, we are of the view that the Petitioner has established that the 

decision in P8 and P9 have not followed from the proper authority namely, the 

Council of the University and as such are ultra vires and liable to be quashed by a 

writ of certiorari.”   

 

In this instant application too the charge sheet issued to the Petitioner was not approved by 

the Council hence the charge sheet was not issued by the proper authority and it is ultra  

vires. The acquiescence of the Petitioner cannot give validity to a charge sheet that is ultra 

vires. The proceedings and the decisions arrived at based on this charge sheet are a nullity.  

Therefore this Court quashes the statement of charges issued to the Petitioner which is in 

P13 and the decision to terminate the services of the Petitioner communicated in P23 and 

P23A. The application for a writ of certiorari is allowed as prayed for in this application 

without costs. 

 

Judge of the Court of Appeal  


