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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

------------------------------------------------------ 

In the matter of an application under Article 140 of the 

Constitution for an order in the nature of writs of 

Certiorari and Mandamus.  

 

1. Makalandage Victor Ranathunga, 

No. 596 7 C, 

Pattiniyawatta,  

Pore, Athurugiriya. 

And six (06) others  

  Petitioners 

 

C.A/WRIT/App/No. 916/2008   -Vs- 

 

1. Kaduwela Pradeshiya Sabawa, 

      Kaduwela. 

 And two (02) others.  

    Respondents 

BEFORE   : S.SRISKANDARAJAH, J, 

     D.S.C.LECAMWASAM, J  

COUNSEL : Kamal Dissanayake for the Petitioner. 

  Ananda Kasturiarachi for the 1st and 2nd Respondents. 

  M.Amarasinghe SC for the 3rd   Respondent. 

ARGUED ON   :  02.09.2009 

DECIDED ON   : 09.02.2010 
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S.Sriskandarajah, J. 

 

The Petitioners were the tenants of the shop premises No 1-8 of the old Public Market Building 

situated at Athurugiriya, by virtue of an agreement entered into between the Petitioners 

individually with the 1st Respondent Pradeshiya Sabha on 31.12.1992. They were carrying on 

their business in the said premises on the monthly rental agreed in the said agreements. In May 

1999 the 2nd Respondent informed the Petitioners to vacate the said shop premises in order to 

put up a new market building by demolishing the existing building and they were informed that 

they will be given a new shop in the new building outside the tender procedure. As the 

Petitioners were not agreeable to the said suggestion and as the Respondents took steps to 

eject the Petitioners they filed action in the Magistrate’s Court of Kaduwela under Section 66(1) 

(b) of the Primary Courts Procedure Act . This case was settled between the parties. The 

Respondents informed the Petitioners that the shop premises will be given to them out side the 

tender procedure but they should pay the respective minimum Tender Bids. The Petitioners 

expressed their displeasure and disagreed to pay minimum Tender bids for the shops proposed 

to be allocated to them. On the 10th of October 2007 a notice was published by the 

Respondents in the news papers calling for tenders to rent out the said shop premises. The 

Respondent also summoned the Petitioners and informed the sum that they have to pay for the 

allocation of the shop premises. The Respondents contended that the sum the Respondents 

claimed is the valuation of the Government Valuer in respect of the said shop premises and the 

shops cannot be given to the Petitioners lower than the valuation. The 2nd Respondent by letter 

dated 05.09.2008 addressed to the Petitioners intimated the shop premises that were allocated 

to them and requested the initial payment as assessed by the Government Assessor. The 

Petitioners refused to accept the said offer on the basis that: 

(a) The shop premises allocated to the Petitioners are not the shops in the forefront as 

agreed. 

(b) The monthly rental in respect of each shop allocated to the Petitioners have not been 

informed. 

(c) The initial payment is highly excessive and contrary to the said settlement.  
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(d) The nature of the initial payment (whether it is a refundable security deposit or not) has 

not been informed and 

(e) The terms of payment are not in terms of the said settlement marked P9. 

 

The Respondents contended that on the advice of the consultant and the Urban Development 

Authority, new designs were drawn to obtain the maximum utility of the land and to give equal 

road frontage to all the shops to prevent discrimination to other stall holders. As such the 

Petitioners cannot be allocated shop premises with the road frontage as the building 

constructed have one common  entrance to all the shops  which are not facing the main road. 

The Respondents further contended that as statutory authority the Respondents are bound to 

follow the guidelines laid down and the decision of the Chief Valuer specially in the context that 

these Petitioners have to be given the shop outside the tender procedure. The initial payment 

was decided by the Chief valuer whose valuation is always less than the market value and 

cannot be considered to be unreasonable. 

 

In the above circumstances the Petitioners are seeking a writ of certiorari to quash the decision 

contained in the letters dated 05.09.2008 marked P22 (a) –P22 (h). A writ of Certiorari does not 

lie against a person unless he has legal authority to determine a question affecting the rights of 

subjects and at the same time, has the duty to act judicially when he determine such question; 

D.J. Jayawardena v Silva 72 N.L.R 25. In this instant case when the Respondents in allocating the 

said stalls have no duty to act judicially. But as the Respondents are statutory functionaries they 

have a duty to act fairly and in this case the Respondents cannot be said to have acted unfairly 

towards the Petitioners. Hence the Petitioners are not entitled for a writ of certiorari to quash 

the said decision. As writ of certiorari is not allowed an application for a writ of mandamus 

cannot be considered.  

 

Application of the Petitioners is dismissed without costs. 
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Judge of the Court of Appeal 

D.S.C.Lecamwasam, J 

    I agree, 

Judge of the Court of Appeal 


