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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF  

SRI LANKA 

 

In the matter of an application for a writ in the nature 

of Certiorari and Mandamus under Article 140 of the 

Constitution of the Republic of  

Sri Lanka.    

 

      Fallika Ranil Senanayake  

      of 41, Gregory’s Road,  

      Colombo 7 

             

   Petitioner 

 

C.A/WRIT/App/No.848/2001   Vs 

 

1. The Commissioner of National Housing, 

 Ministry of Housing and Urban Development, 

Sethsiripaya Battaramulla. 

And six others.      

    Respondents 

 

BEFORE   : S.SRISKANDARAJAH, J, 

     D.S.C.LECAMWASAM, J  

COUNSEL : Rohan Sahabandu 

   for the Petitioner. 

  N.Wigneswaran S.C  

for the 1st Respondent. 

M.R.de Silva , PC  

for the 6th Respondent 
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Argued on    : 29.06.2009 

Decided on    : 31.03.2010 

 

S.Sriskandarajah, J. 

The Petitioner submitted that he is the owner of the flat bearing No. 41 2/2, When the 

Ceiling on Housing Property Law 1 of 1973 was enacted. The Petitioner was the owner of 

premises Nos; 41, 41 1/1, 41 ½, 41 2/1 and 41 2/2  and the Petitioner declared the said 5 

flats in terms of the law. The Commissioner of National Housing in terms of the said 

declaration vested two flats bearing No 41 2/1 and 41 2/2 and allowed the Petitioner to 

retain the rest of the aforesaid houses. At the time of the said vesting the family of the 

Petitioner consisted of himself, his wife and his child under 18 years of age. Out of the 

two houses 41 2/1 and 41 2/2 , house No 41 2/1 fell vacant and as there was  no tenant in 

the said premises, who would seek to purchase same the Commissioner divested the said 

premises to the Petitioner for the Petitioner to dispose the same. 

 

The Petitioner made another request in or about 21.01.81 for divesting of premises 41 2/2 

. The Commissioner held an inquiry into the divesting of premises No 41 2/2 where the 

owner and the tenant participated. On 18.01.1986 the Commissioner decided to divest the 

said property and published the said order in the Gazette dated 30.08 1985. The tenant 

challenged the said order in the Court of Appeal in CA Application No 453/86 and was 

unsuccessful but the Supreme Court in Appeal No SC 55 /97 directed the Commissioner 

to communicate to the Respondent Tenant his decision to divest 41 2/2, to enable the 

Respondent Tenant to appeal to the Board of Review.  

 

The Commissioner acting under the direction of the Supreme Court communicated the 

said order  to the Respondent tenant and he lodged an appeal to the Board of Review. 

The Board of Review made order  on 14.02.2001 to re-vest the flat No 41 2/2. 

The Petitioner in this application is seeking to challenge the said order of the Board of 

Review dated 14.02.2001 by way of a writ of certiorari on the basis that the said order is 

contrary to law and against the evidence led.  
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The Petitioner submitted that the Board of Review had not considered that the 2nd child 

was born on 07.07.1981 and therefore he is in fact entitled to have and retain an extra 

house, for that child. The Petitioner further submitted that in the working of the law 

there are certain provisions which have been laid down to enable the former owner to get 

back their house in given circumstances, the act of the former owner in obtaining 

premises 41 2/1 is within the law for a different reason, and the divesting of premises 41 

2/2 is on a different basis of a “subsequent” happening which the Board failed to 

appreciate. The Petitioner also contended that the Board of Review without adducing 

any reason stated that the Commissioner erred in divesting two flats to the Respondent 

(Petitioner).  

 

The 6th Respondent submitted that the Petitioner’s second child Pradeep Arjun 

Senanayake was born on 7.7.1981, prior to which the Petitioner had obtained the 

divesting of yet another flat bearing No 41 2/1. As such consequent to the said divesting, 

the Petitioner owned 4 houses. The said respondent submitted that a mere four months 

prior to the birth of the 2nd child i.e on 3.3.1981, the Petitioner sold one of the said 

flats(bearing No.41 2/1) to a third party. This respondent contended that the Petitioner 

had obtained his entitlement even if allowance is made for the 2nd child, and as such he 

cannot be heard to state that he requires the premises which the 6th Respondent occupies 

as an entitlement for his second child, having disposed of one of the houses owned by 

him a few months prior to the birth of the 2nd child.  

 

The Petitioner at the time of the Ceiling on Housing Property Law was enacted was the 

owner of apartment (house) Nos. 41, 41 1/1,  41 ½, 41 2/1 and 41 2/2 at that time the 

Petitioner had only one child therefore he was entitled to three houses in terms of the 

law. He opted and was permitted to retain houses No. 41,  41 1/1,  41 ½ and house Nos. 

41 2/1 and 41 2/2 were surplus houses. According to Section 11 of the CHP Law an 

owner of surplus houses were permitted to dispose the same within a stipulated time. 

The Petitioner was deprived of this benefit due to the fact that  the said houses were not 

separate houses but they are apartments and the condominium plans were not  prepared 
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and registered under Apartment Owner Ship Law No 11 of 1973 for the disposal of 

individual apartments within the time limit permitted by the Ceiling on Housing 

Property Law. According to the Petitioner he received the said plan in January 1975. 

 

The Petitioner submitted that he made several appeals to the Commissioner of National 

Housing seeking permission for time to dispose of the excess houses, which was 

statutorily vested in the Commissioner as he was deprived of disposing the same due to 

the non availability of the condominium plan. The Commissioner of National Housing 

rejected the appeal on the basis that Petitioner had not produced Agreement of sale from 

the tenants. The Commissioner in his letter addressed to the Board of review dated 20th 

August 1976 has observed that;  

“It is agreed that there was a difficulty in getting the Condominium plan registered. But 

now the plans are available. The owner should have no difficulty in producing these 

agreements to sell, from the individual tenants of these premises.  

In respect of flat No. 41 2/1 the preliminary agreement of sale was signed by 

Mrs.Tiranagama and has already deposited Rs. 10, 000/- as an initial payment. The sale 

was effected in terms of the discretion conferred on me ….. The Preliminary agreement of 

sale was in   accordance with Section 17(4) of the Ceiling on Housing Property Law No.1 

of 1973. Hence the question of divesting in respect to this will not arise.” 

 

The Petitioner further submitted that he made representation to the Commission 

appointed by the Minister of Housing to look in to the grievances resulting from the 

steps taken under the Ceiling on Housing Property Law. In view of the recommendation 

of the said Commission he made an appeal to the Commissioner of National Housing. By 

that time out of the two surplus houses 41 2/1 and 41 2/2 ,  house No. 41 2/1 fell vacant  

and as there was no tenant in the said premises, who would seek to purchase  same, the 

Commissioner had on or about 23.03.1979 divested the said flat to enable the Petitioner to 

dispose the same. The Petitioner further submitted that he sold the same. The divesting 

of this flat (house) is not challenged at any forum.  
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The Present application before this court is in relation to the Petitioner’s application to 

divest house No 41 2/2 in or about 21.01.1981.This application was made on the basis 

that the Petitioner had another child on 07.07.1981. The birth of a child subsequent to the 

enactment of the Ceiling on Housing Property Law can be considered as the “occurrence 

of a subsequent event”. The Commissioner held an inquiry, into the divesting of 

premises No 41 2/2 and in the inquiry the Petitioner and the Respondent tenant 

participated. The Commissioner made a decision to divest the said property on 18.1.1986 

and published the said decision in the gazette No 365  of 30.08.1985. The Respondent 

tenant challenged the said order in the Court of Appeal in Application No 453/86 and 

was unsuccessful but Supreme Court in Appeal No S.C 55/97 directed the Commissioner 

to communicate his decision to divest 41 2/2 to enable the Respondent tenant to appeal 

to the Board of Review, against his decision to divest. After the communication of the 

decision of the Commissioner the Respondent lodged an appeal to the Board of Review. 

 

The Board of Review made order on 14.02.2001 after an inquiry to re-vest the flat (house) 

No 41 2/2 .The Petitioner in this application is challenging the said order on the basis 

that the Board of Review had erred in not considering the fact that the 2nd child was born 

on 07.07.1981 therefore the Petitioner is entitled to have an retain an extra house. 

 

The Board of Review considered the owner ship of two housing complex  situated in a 

single lot of land retained by the brothers F.R.Senanayake and R.A.Senanayake. The said 

brothers made separate declarations. Even though the order of the Board of Review is in 

relation to the premises of both the brothers this application is in relation to the order of 

the Board of Review to re-vest the premises No 41 2/2 owned by  F.R.Senanayake in 

Appeal bearing No 2660 made by the tenant (Respondent). 

 

The Board of Review in considering the decision of the Commissioner had come to the 

conclusion that the Commissioner for National Housing was in error when divesting two 

flats to the Respondent. In arriving at this decision the Board of Review has not taken 

into consideration that the two flats of the Petitioner was divested on two different bases 
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on two different occasions. The flat No 41 2/1 the Petitioner appealed to the 

Commissioner for National Housing seeking permission for time to dispose of excess 

houses, which was statutorily vested in the Commissioner as he was deprived of 

disposing the same due to the non availability of the condominium plan. Out of the two 

surplus houses 41 2/1 and 41 2/2 ,  house No. 41 2/1 fell vacant  and as there was no 

tenant in the said premises, who would seek to purchase  same, the Commissioner had 

on or about 23.03.1979 divested the said flat to enable the Petitioner to dispose the same. 

 

Petitioner’s application to divest house No 41 2/2 in or about 21.01.1981 was made on the 

basis that the Petitioner had another child on 07.07.1981. The birth of a child subsequent 

to the enactment of the Ceiling on Housing Property Law can be considered as the 

“occurrence of a subsequent event” and considering this circumstances the 

Commissioner has divested the house (flat No 41 2/2).  

 

The Board of Review without taking these factors into consideration has erroneously 

concluded that the Commissioner has divested two flats instead of one flat to the 

Petitioner as the Petitioner has now two children and that he is only entitle for four 

houses. In view of the above reasons this court quashes that part of the order of the Board 

of Review dated 14.02.2001 directing the Commissioner of National Housing to re vest 

flat No 41 2/2 and to dispose to the applicant.  

 

The application of the Petitioner is allowed with the above limitation without costs.  

 

 

Judge of the Court of Appeal 

D.S.C.Lecamwasam, J  

     

    I agree, 

Judge of the Court of Appeal 

 


