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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

------------------------------------------------------ 

In the matter of an application for a writ of 

Prohibition under and in terms of  Article 140 of 

the Constitution of the Democratic Socialist 

Republic of Sri Lanka.  

 

1. Don Clement Mayadunne, 

2. Warnakulasuriya Beatrice Mayadunne 

nee Fernando, 

Both of No 291/4 Havelock Road, 

Colombo 5. 

     Petitioners 

C.A. Writ Application No: C.A. 521/2008     

      -Vs- 

1. Colombo Municipal Council,  

Town Hall, Colombo 7. 

And eight (08) others. 

     Respondents 

BEFORE   : S. SRISKANDARAJAH, J 

COUNSEL    : Harsha Soza PC with Anuruddha Dharmarathna   

     for the Petitioners. 

     C.Nilanduwa for the 1st to 6th Respondents. 

W.Dayaratne for the 7th & 8th  Respondents. 

 

ARGUED ON   :      14.10.2009 

DECIDED ON               :     21.01.2010 
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S.Sriskandarajah.J, 

The Petitioners in this application has sought a writ of Prohibition, prohibiting the 1st to 6th 

Respondents from issuing a Certificate of Conformity to the 7th  and/or 8th Respondents in 

respect of the building constructed by them on premises No. 291/5 and 291/4A Edward Lane, 

Havelock Road, Colombo 6, unless and until 7th and/ or 8th Respondents remove the illegal 

constructions on Lot 2 in Plan 679 which form part of Lot B3 AR in Plan P1. 

 

The Petitioners submitted that they are entitled to a roadway depicted as Lot B3AR in Plan 

marked P1 by virtue of Deed No 730 dated 12.09.2006 attested by M.G.C.J.Fernando, Notary 

Public of Colombo. In 2004 the 7th Respondent commenced the construction of a new apartment 

complex purported to be within the land depicted as Lot B3M in Plan P1.The Petitioner further 

submitted that a part of the said apartment complex was illegally constructed within the land 

demarcated for the 20 feet wide private street line in Plan P1. Hence the Petitioners instituted 

action in the District Court of Colombo bearing No 20769/L against the 1st,3rd Respondents and 

prayed inter alia, that the Petitioners are entitled to the 20 feet wide roadway aforesaid and for 

an order for the demolition of the buildings constructed within the said 20feet wide private 

street. The 8th Respondent was also added as a party defendant to the said case. The learned 

District Judge of Colombo in the above case refused to grant the interim injunction prayed for in 

the plaint. 

 

The 8th Respondent submitted that the 7th and 8th Respondents have not constructed a building 

on a portion of Lot B3AR in Plan P1but only on the Lots B3M and B3AQ in Plan P1 which are 

absolutely owned by them. Even at the trial in Case No 20769/L the Petitioners’ application to 

raise an issue to the effect that the Petitioners are the owners of Lot B3AR in Plan P1 was 

disallowed. This Respondent further submitted that he became the lawful owner  of the lot B3M 

together with the right of way over the lot B3L depicted in the Plan No 272 dated 14.01.1953  

under and by virtue of the deed  No 3969 dated 12.10.1995 attested by M.D.C.Soyza Notary 

Public. 
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The 8th Respondent submitted that in or about May 2003 in the name of the 7th Respondent, the 

8th Respondent obtained an approval from the 1st Respondent to build a six storied Apartment 

complex on the said lot B3M by permit No. ME/PBV/BA1210/02 dated 21/05/2003. Thereafter 

the 8rt Respondent purchased the lot B3AQ together with the right of way over the lots B3L, B2 

and B3AR in the said Plan No 272 dated 14.01.1953 by virtue of deed No. 449 dated 10.06.2004 

attested by M.R.D Perera Notary Public. The said Lot B3AQ and Lot B3M were amalgamated by 

the Plan bearing No 32986/MC made by J.G. Kammanankada Licensed Surveyor and it was 

approved by the 1st Respondent by permit No. ME/PBV/SD/171/04 dated 18.03.2005.Therafter 

the said complex was extended to Lot B3AQ and the application for the extension  was approved 

by the 1st Respondent by permit No ME/PBV/BA/ 56/04 and accordingly the said building 

complex constructed by the 7th and 8th Respondents. 

 

The 1st 3rd, 4th and 5th Respondents submitted that in the year 1991 the Petitioners submitted a 

building plan to the 1st Respondent Council to construct a boundary wall. In the said plan access 

road is depicted as Lot B3AR. The width of the said access road is 7-7 ½ feet but it had been 

marked as 20 feet inadvertently. The said Respondents  further submitted that the 7th and 8th 

Respondents have constructed the said building in compliance with the rules and regulations of 

the 1st Respondent Council.   

 

The 7th and 8th Respondents have claimed that they have complied with the requirements of the 

permit issued to them to construct the said building. The 1st Respondent had also admitted that 

the construction of the said building is in compliance with the rules and regulations of the 1st 

Respondent Council and to conform to the said building permit. Under these circumstances the 

7th and 8th Respondents Under Section 8K(2) of the Urban Development Authority (Amendment) 

Act, No.4 of 1982 have a right to apply and obtain  a Certificate of Conformity as they have 

complied with the requirements of the building permit issued under Section 8J(3) of the said Act. 

The 1st Respondents who has the delegated authority of the 9th Respondent has a duty to issue 

such certificate.  
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In R v Electricity Commissioners ex p. London Electricity Joint Committee Co (1920) Ltd.[1924]1K.B 

171 at 206 Atkin LJ said; 

“I can see no difference in principle between certiorari and prohibition, except that the 

latter may be invoked at an earlier stage. If the proceedings establish that the body 

complained of is exceeding its jurisdiction by entertaining matters which would result in 

its final decision being subject to being brought up and quashed on certiorari, I think that 

prohibition will lie to restrain it from so exceeding its jurisdiction.” 

The issue of a writ of prohibition is dealt with in R v Electricity Commissioners ex p. London 

Electricity Joint Committee Co (1920) Ltd.[1924]1K.B 171 at 206 Atkin LJ observed; 

“I can see no difference in principle between certiorari and prohibition, except that the 

latter may be invoked at an earlier stage. If the proceedings establish that the body 

complained of is exceeding its jurisdiction by entertaining matters which would result in 

its final decision being subject to being brought up and quashed on certiorari, I think that 

prohibition will lie to restrain it from so exceeding its jurisdiction.” 

 

In R v Grater London Council ex p .Blackburn [1976] 1 WLR 550 Lord Denning MR observed: 

“It is available to prohibit administrative authorities from exceeding their powers or 

misusing them. In particular, it can prohibit a licensing authority from making rules or 

granting licences which permit conduct which is contrary to Law.” 

 

In this instant application the 7th and 8th Respondents have complied with the rules regulations 

and the laws governing them in the construction of the said building at the same time the 1st 

Respondent has a duty to issue Certificate of Conformity as the said Respondents have complied 

with the requirements of the building permit issued under Section 8J(3) of the said Act. In these 

circumstances the Petitioners cannot seek a writ of Prohibition as prayed for in the Petition. The 

application of the Petitioners is dismissed without costs. 

 

 

Judge of the Court of Appeal 


