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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST REPUBLIC OF  

SRI LANKA 

 

In the matter of an application for writ of 

Certiorari and Prohibition under the provisions 

of Article 140 of the Constitution of the 

Democratic Socialist Republic of Sri Lanka.  

 

Vethavanam Kanagasabapathy,  

    Deceased, 

K.Sivagnanaselvam, 

  Substituted 1st Petitioner 

and  

Mrs Nagaratnam Kanagasabapathy both of 

Theni Ambal Road, Thirunavalur, Puloly West, 

Point Pedro. 

     Petitioners 

C.A. Writ Application No: C.A. 949/2007     

        Vs 

1. Sivakolunthu Kandiah, 

180/4, Pamankade Lane, WA Silva Mawatha, 

Colombo 6. 

And three (03) others. 

     Respondents 

BEFORE   : S. SRISKANDARAJAH, J 

COUNSEL    : S. Mithrakrishnan with Mrs. C.R. Mithrakrishnan,  

     for the Petitioner. 

     1st Respondent absent and unrepresented 

Kavinde Abeysinghe with Sarojini Gabadage,  
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     for the 2nd -4th Respondents 

Argued on   :      29.01.2009 & 31.08.2009 

Written Submission on  : 24.09.2009 (Substituted 1A Petitioner) 

Decided on                :     21.01.2010 

 

S.Sriskandarajah.J, 
 
One Sivapackiam Sabapathypillai and her husband Subramaniam Sabapathypillai  are 

the original owners of the land in dispute. By conditional Deed of Transfer bearing No 

1931 dated 19.05.1965 Sivapackiam Sabapathypillai transferred her share to the 1st 

Petitioner for Rs.10,000/- redeemable within 6 years. Subramaniam Sabapathypillai 

transferred his share to the 2nd Petitioner on conditional deed of transfer bearing No 

1937 dated 1.6.1965 and deed of ratification dated 13.9.1967 for Rs. 10,000/- redeemable 

within 6 years. The Petitioners submitted that no money was paid to the Petitioners 

under the said Conditional transfers within the said period of 6 years and the 

Petitioners became entitled to the said land and premises absolutely on 19.05.1971 and 

1.06.1971. 

 

Sivapackiam Sabapathypillai and Subramaniam Sabapathypillai  made an application 

to the state Mortgage Bank on 7.08.1972 to redeem the said land. In terms of  the 

Finance and Ceylon State Mortgage Bank (Amendment) Law No 16 of 1973, the said 

application was transferred to Peoples Bank and the inquiry was held by the Peoples 

Bank. After an inquiry the Peoples Bank made a determination to acquire the said land 

and premises. By Gazette notification bearing No 249/3 dated 24.01.1977 the land was 

vested with the 2nd Respondent Peoples Bank. 

 
Sivapackiam Sabapathypillai died issueless on or about 8.10.1981 and her husband 

Subramaniam Sabapathypillai died on 20.06.1984. This fact was brought to the notice of 

the 2nd Respondent Bank by the Petitioners and requested a divesting order in relation 

to the land and premises.  In terms of Section 4A of the Peoples Bank (Acquisition of 
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Premises) Act the Minister of Finance divested the said land and premises by Gazette 

notification bearing No 1086/30 dated 2.07.1999.  The Petitioners submitted that they 

are in possession of the said land up to now. Section 4Aof the said Act provides: 

4A.  (1) Notwithstanding that any premises have vested in the 
Bank by virtue of a vesting Order, the Minister may at any 
time by a subsequent Order published in the Gazette 
(hereafter in this section referred to as a " divesting Order ") 
revoke that vesting Order.  

 (2) The following provisions shall apply in any case where a 
vesting Order in respect of any premises is revoked by a 
divesting Order:-  

 (a) such premises shall be deemed never to have 
vested in the Bank by virtue of that vesting Order 
and any question which might arise as to any 
right, title or interest in or over such premises shall 
be determined accordingly; and  

 (b) all claims under this Act to the compensation 
payable in respect of such premises, and all 
proceedings taken under this Act in regard to such 
claims, before that vesting Order was revoked 
shall be deemed to be null and void.  

 

 (3) The preceding provisions of this section shall have effect 
notwithstanding anything in any other provisions of this 
Act or in any other written law.  

  

  
In view of the above provisions the premises that is vested shall be deemed never to 

have vested in the Bank by virtue of that divesting Order.  

 

The 2nd and 3rd Respondents submitted that after the said divesting order the 1st 

Respondent made an application to substitute her in place of the deceased applicant on 

the basis that she is the only sister of the said  Sivapackiam Sabapathypillai. The 2nd 

Respondent Bank noticed the relevant parties and fixed the matter again for inquiry. 

The Petitioners contended that the 2nd Respondent has no jurisdiction to reopen the 

inquiry once the said land is divested.  
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The 1st Respondent had not taken steps to challenge the order of the minister divesting 

the said land on the basis that the said divesting was based on a mistake or 

misrepresentation made by the Petitioners that there was no heir to Sivapackiam 

Sabapathypillai or Subramaniam Sabapathypillai .  The application of the Original 

owners of the said Property was dealt with by the 2nd respondent and the said land was 

vested with the 2nd Respondent. With the said vesting the application of the 

Sivapackiam Sabapathypillai and Subramaniam Sabapathypillai made to the State 

Mortgage Bank on 7.08.1972 to redeem the said land has come to an end. Thereafter 

under the provisions of Section 4A the Minister has revoked the vesting order. The right 

given to the original owner of premises to make an application to acquire a land by the 

2nd Respondent Bank described in Section 3 of the Peoples Bank (Acquisition of 

Premises) Act is extended to his spouse or any descendent of such person or if there is 

no surviving spouse or descendent of such person, by a parent, brother or sister of such 

person if the owner is dead or is of unsound mind or incapable of acting, but this right 

extinguishes when such application is made and the land was acquired by the bank.  

 

In the instant case the death of the original owner had occurred after the application of 

the original owner was dealt with and the property was vested with the 2nd 

Respondent. As such there is no application before the 2nd Respondent to vest the said 

property at the time of the death of the original owner, in this circumstances the 1st 

Respondent cannot make an application to substitute her in place of the deceased 

original owner. On the other hand the 2nd Respondent bank cannot take any steps or to 

entertain an application for substitution of one of the parties to the application which 

has already been dealt with and concluded by allowing the application. The 1st 

Respondent’s claim is not to pursue the application of the original owners of the said 

land and that cannot be done as the said application was allowed when the original 

owners were alive. But the 1st Respondent claim is that the order of divesting made by 

the Minister under Section 4A is bad for the reason that the 2nd Respondent and the 

Minister was misled by the Petitioners. This objective cannot be achieved by reopening 
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a concluded inquiry of vesting as there is no complain against the said inquiry or 

decision of vesting.   

 

In view of the above the 2nd Respondent erred in entertaining the application of the 1st 

Respondent to substitute her in place of the deceased original owner Sivapackiam 

Sabapathypillai. Therefore all orders made by the 2nd and 3rd  Respondents in relation to 

the substitution of the 1st Respondent and the subsequent orders following from the 

substitution are nullity. Hence this court issues a writ of certiorari to quash the 

recommendation of the 3rd Respondent dated 29.09.2006 that the land in question be 

acquired by the Bank which was communicated to the Petitioners by letter dated 

03.10.2006. The application of the Petitioner to issue a writ of certiorari is allowed 

without costs. 

 

 

Judge of the Court of Appeal 

  


